
 

 

IN THE CIRCUIT COURT OF THE TWENTIETH JUDICIAL CIRCUIT 

ST. CLAIR COUNTY, ILLINOIS 
 

Caritas Family Solutions, et al., ) 

  ) 

 Plaintiffs, ) 

  ) 

v.  ) No. 17 CH 112 

  ) Honorable Robert P. LeChien 

James Dimas, Secretary of the Illinois  ) 

Department of Human Services, in his official ) 

capacity, et al.,  ) 

   ) 

  Defendants. ) 

 

DEFENDANTS’ COMBINED MEMORANDUM OF LAW  

IN SUPPORT OF THEIR MOTION TO DISMISS  

PLAINTIFFS’ FIRST AMENDED COMPLAINT AND IN RESPONSE TO  

PLAINTIFFS’ MOTION FOR PRELIMINARY INJUNCTION 

 

 Defendants, Bruce Rauner, in his official capacity as Governor of the State of Illinois, 

et al., by their attorney Lisa Madigan, the Illinois Attorney General, submit this Combined 

Memorandum of Law in Support of their Motion to Dismiss Plaintiffs’ First Amended 

Complaint (“FAC”) and in Response to Plaintiffs’ Motion for Preliminary Injunction. 

INTRODUCTION 

 Plaintiffs are forty-four human services organizations that have entered into contracts 

with the State. In their First Amended Complaint, Plaintiffs seek full and timely payment for 

contractual services rendered pursuant to those contracts in fiscal year 2017 (FY2017). (FAC ¶ 

1). Similarly, Plaintiffs’ Motion for Preliminary Injunction seeks an order requiring Defendants 

“to pay in the future vouchers to be submitted, and to pay vouchers that have been pending 

without payment for over 90 days.” (Pltfs’ Memorandum at p. 21). As an initial matter, 

Plaintiffs’ First Amended Complaint should be dismissed or, alternatively, stayed because they 
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are improperly pursuing the same cause in a parallel forum in an effort to obtain a different 

result. 

 Thirty-eight out of the forty-four Plaintiffs previously brought a very similar action 

against Defendants in the Circuit Court of Cook County, Illinois Collaboration on Youth, et al. v. 

Dimas, et al., No. 16 CH 6172. On August 31, 2016, the Circuit Court of Cook County dismissed 

Plaintiffs’ action with prejudice and denied their Motion for Preliminary Injunction. Plaintiffs are 

currently appealing that August 31, 2016 decision in the First District Appellate Court, No. 1-16-

2471, and oral argument in that appeal is scheduled for May 4, 2017. Accordingly, the 

Complaint should be dismissed, or alternatively, stayed pending a final decision in that appeal. 

 Like their action in the Circuit Court of Cook County, the focus of Plaintiffs’ First 

Amended Complaint, although styled as a complaint for injunctive relief, is a breach of contract 

claim that is defeated by the express terms of Plaintiffs’ contracts and by the fact that the General 

Assembly and Governor have failed to enact a complete budget for FY2017. To avoid the same 

result as the case in Cook County, Plaintiffs contend that this Court’s orders in AFSCME, et al. v. 

Rauner, et al., No. 15 CH 475, compel a ruling in their favor. This contention is unpersuasive. 

This Court’s July 10, 2015 order requiring payment of the State employee payroll and the 

February 16, 2017 order denying the People’s motion to dissolve the preliminary injunction were 

based on the unique intersection of section 21 of the Illinois Public Labor Relations Act and 

multiyear collective bargaining agreements (CBAs), and the tolling agreements for those CBAs, 

which this Court found were not subject to appropriation. This case, in contrast, involves State 

contracts with private entities, and those contracts, which are by their terms subject to 

appropriation, cover both personal services and other expenses incurred in the provision of social 
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services. Nothing in the Court’s analysis in the AFSCME v. Rauner case supports Plaintiffs’ 

arguments here. 

 While the failure to enact legislation authorizing full payment to the Plaintiffs has 

undoubtedly caused them serious hardships, the State’s sovereign immunity bars Plaintiffs’ effort 

to have this Court intervene and order the State to pay for the services rendered under their State 

contracts. Instead, under the Illinois Constitution and laws, only the Governor and General 

Assembly can take action as part of the legislative process to ensure full and timely payment 

pursuant to the Plaintiffs’ contracts. Thus, Plaintiffs’ First Amended Complaint should be 

dismissed, and their request for a preliminary injunction denied, for several reasons. 

 First, enforcement of Plaintiffs’ contract rights against the State in the circuit court is 

barred by sovereign immunity. Because this Court lacks jurisdiction to adjudicate a 

claim against the State founded on a contract, it has no authority to grant Plaintiffs the 

relief they seek. And Plaintiffs’ claim that Defendants’ actions resulting in the lack of 

payments exceeded their constitutional authority, and thus are ultra vires, is legally 

unfounded.   

 Second, the plain language of Plaintiffs’ contracts and Illinois law preclude the relief 

they seek. The contracts expressly provide that they are contingent upon the availability 

of funds, which requires a sufficient appropriation.  

 Third, the Appropriations Clause of the Illinois Constitution and the State Comptroller 

Act expressly bar the expenditure of State funds absent an appropriation. Plaintiffs’ 

claim that Defendants acted in an ultra vires manner by following State law and failing 

to pay Plaintiffs with unappropriated State funds, therefore, fails as a matter of law.  

 Finally, Plaintiffs fail to state valid claims for unconstitutional impairment of contracts. 

An impairment of contract claim requires a legislative enactment that impairs a valid 

contractual obligation. AFSCME, Council 31 v. State of Ill., Dep’t of Cent. Mgmt. Servs., 

2015 IL App (1st) 133454, ¶ 44. Here, because Plaintiffs’ contracts are explicitly subject 

to sufficient appropriations, they cannot be impaired by the absence of a legislative 

enactment making such appropriations. See State of Ill., Dep’t of Cent. Mgmt. Servs. v. 

AFSCME, Council 31, 2016 IL 118422, ¶ 52 (rehearing denied May 23, 2016). And, 

nothing in the Court’s rulings in AFSCME v. Rauner case concerning State employee 

payroll requires a different result here. 
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THE COMPLAINT 
 

Plaintiffs are social service organizations that entered into contracts to provide various 

human services for the State in FY2017. (FAC ¶¶ 1, 5-19). Plaintiffs’ contracts expressly provide 

that they are “contingent upon and subject to the availability of funds.” (See e.g., FAC ¶¶ 65-66; 

see also FAC Exhibit A, p. 6, Section 4.1; see also FAC Group Exhibit F). Plaintiffs’ contracts 

similarly provide that the State “may terminate or suspend this Agreement, in whole or in part, 

without penalty or further payment being required, if (i) sufficient funds for this Agreement have 

not been appropriated or otherwise made available . . . .” (Id.). Each contract also contains an 

“Applicable Law” provision stating that any claim against the State arising out of the contract 

must be filed exclusively with the Illinois Court of Claims (705 ILCS 505/1). (See, e.g., FAC, 

Exhibit A, p. 23, Section 26.8; see also FAC Group Exhibit F).  

On February 18, 2015, the Governor submitted a proposed budget for FY2016 that would 

have provided funding for most, if not all, of the services provided under Plaintiffs’ contracts. 

(FAC ¶¶ 29, 32, 33). The General Assembly subsequently passed appropriations bills that 

authorized the expenditure of funds to pay for the vast majority of these services for FY2016. 

(Id. at ¶ 34). On June 25, 2015, the Governor vetoed all of the relevant appropriations bills. (Id. 

at ¶ 36). The General Assembly did not thereafter take action overriding that veto.  

On April 13, 2016, the General Assembly passed SB 2046, which included 

appropriations for nearly all of Plaintiffs’ contractual services for FY2016. (Id. at ¶ 46). On May 

12, 2016, the General Assembly passed SB 2038, another appropriations bill which would have 

provided funding for Plaintiffs’ contracts. (Id. at ¶ 47). On June 10, 2016 and July 1, 2016, 

respectively, Governor Rauner vetoed the relevant appropriations bills in their entirety. (Id. at ¶ 

48). Again, the General Assembly did not take action overriding that veto.  
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As of June 30, 2016, Plaintiffs fully performed their contracts for FY2016 without 

receiving any payment from Defendants. (Id. at ¶ 52). And despite not being paid for services 

rendered in FY2016, Plaintiffs nonetheless agreed to continue to provide contractual services for 

the State in FY2017. (Id. at ¶¶ 53-55).  

On June 30, 2016, Public Act 99-0524 was enacted, which appropriated State funds for 

FY2016 and the first half of FY2017. (Id. at ¶¶ 49, 50, 57). Pursuant to this appropriations law, 

many of the Plaintiffs have been paid in full for services rendered in FY2016. Plaintiffs have 

received little to no funding for services provided in FY2017, however. (Id. at ¶¶ 56-61). 

Furthermore, Plaintiffs currently cannot receive any funding for services provided after January 

1, 2017 because the State’s spending authority under P.A. 99-0524 ended as of December 31, 

2016. (Id. at ¶ 62). Thus, Plaintiffs complain that they are obligated to perform contractual 

services for the remaining half of FY2017 without any funding. (Id. at ¶ 63). And to date, 

Defendants have not terminated Plaintiffs’ contracts based on the absence of sufficient 

appropriations. (Id. at ¶ 67). 

On February 9, 2017, Plaintiffs filed their original Complaint seeking injunctive relief 

against Governor Rauner and the agency heads who contracted with Plaintiffs for FY2017 

services. On February 21, 2017, Plaintiffs also filed their Motion for Preliminary Injunction, 

seeking an order requiring Defendants “to pay in the future vouchers to be submitted, and to pay 

vouchers that have been pending without payment for over 90 days.” (Pltfs’ Memorandum at p. 

21). On March 30, 2017, Plaintiffs filed their First Amended Complaint.  

In Count I, Plaintiffs allege that Defendants violated Article VIII, section 2 of the Illinois 

Constitution by continuing to conduct public business without a State budget in place. (FAC 

¶¶ 88-92). Plaintiffs additionally allege that their rights to equal protection and due process have 
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been infringed upon in violation of Article I, section 2 of the Illinois Constitution because other 

creditors have been paid despite the lack of sufficient appropriations. (Id. at ¶ 93). Plaintiffs 

further allege that the allegedly ultra vires conduct by Defendants allows them to invoke the 

“officer suit” exception to the State Lawsuit Immunity Act. (Id. at ¶ 94). In Count I, Plaintiffs 

seek preliminary and permanent injunctive relief requiring Defendants “to specifically perform 

their obligations of payment under the contracts attached hereto and on a timely basis pay the 

vouchers submitted and to be submitted for the remainder of the fiscal year.” (Id. at p. 15).
1
 

The remaining counts of Plaintiff’s First Amended Complaint purport to allege 

unconstitutional impairment of their contracts under various theories, in violation of Article I, 

section 16 of the Illinois Constitution. For example, in Count II, Plaintiffs allege that P.A. 99-

0524 allows Defendants to reduce payments below the face amount of Plaintiffs’ contracts. (Id. 

at ¶¶ 95-97). In Count II, Plaintiffs seek an order declaring that P.A. 99-0524 violates their rights 

to be free of legislative acts impairing the obligation of their contracts and granting preliminary 

and permanent injunctive relief requiring Defendants “to make timely payment on all contracts 

that were approved by the General Assembly…without any reduction in the face amounts.” (Id. 

at pp. 15-16). 

 In Count III, Plaintiffs allege that the failure of the General Assembly and the Governor to 

perform their constitutional duties to enact a budget pursuant to Article VIII, section 2 of the 

Illinois Constitution amounts to an unconstitutional impairment of their contracts. (Id. at ¶¶ 99-

104). In Count III, Plaintiffs seek preliminary and permanent injunctive relief requiring 

Defendants to make full and timely payment on their contracts. (Id. at p. 17). Plaintiffs 

                                                 

 
1
 Plaintiffs also seek legal fees under Section 5 of the Illinois Civil Rights Act in all five counts.  
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additionally seek an order declaring that (i) “the actions of the General Assembly and defendant 

Governor evidence both legislative and executive approval of these specific contracts and 

preclude any defense to payment under Article VIII, section 2 for lack of consented-to 

appropriation in the full amount”; (ii) “the plaintiffs should not be subject to forfeiture or 

pecuniary loss for the breach of duty under Article VIII by the General Assembly and the 

defendant Governor to have a timely plan setting forth the revenue and expenditures of the State 

in the fiscal year”; and (iii) “such breach of duty under Article VIII, section 2 by the General 

Assembly and defendants has unlawfully deprived the plaintiffs of their legitimate right to the 

security of payment that comes from having a budget in place.” (Id.).  

 In Count IV, Plaintiffs allege that P.A. 99-0524 further impairs the obligation of their 

contracts by limiting their legal remedies for breach of contract. (Id. at ¶¶ 106-110). Plaintiffs 

allege that the State Lawsuit Immunity Act limits legal remedies for breach of contract to the 

Court of Claims, and that the Court of Claims has a policy of not awarding payment without a 

consented-to appropriation. Id. In Count IV, Plaintiffs seek an order declaring that Defendants 

have unlawfully impaired the obligation of Plaintiffs’ contracts and granting preliminary and 

permanent injunctive relief requiring Defendants to make full and timely payment on their 

contracts. (Id. at p. 18). 

 Finally, in Count V, Plaintiffs allege that the General Assembly has impaired the 

obligation of their contracts by failing to ensure that there is sufficient cash in general revenue 

and/or by placing arbitrary restrictions on payment from special funds that have insufficient cash 

on hand to pay the Plaintiffs. (Id. at ¶¶ 111-121). In Count V, Plaintiffs seek an order (i) 

declaring that the restrictions placed by the General Assembly in P.A. 99-0524 and other laws on 

the accounts out of which Plaintiffs can be paid and the insufficiency of existing general revenue 
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to pay Plaintiffs have impaired the obligation of contracts and the rights of Plaintiffs and (ii) 

requiring the Defendants to “draw or pull cash on hand from these restricted accounts to pay the 

vouchers submitted by Plaintiffs on a timely basis.” (Id. at p. 20).  

I. MOTION TO DISMISS 

 As a threshold matter, Plaintiffs are improperly pursuing parallel litigation. Thirty-eight 

of the forty-four Plaintiffs in this case already brought and lost very similar claims against 

Defendants in the Circuit Court of Cook County. Plaintiffs are currently appealing the Cook 

County Circuit Court’s decision in the First District Appellate Court, No. 1-16-2471, and oral 

argument in that appeal is scheduled for May 4, 2017. Accordingly, Plaintiffs’ complaint should 

be dismissed, or alternatively stayed, pending a final decision in that appeal.  

 Notwithstanding that Plaintiffs are clearly attempting to relitigate here the claims they 

already lost in the Circuit Court of Cook County, the circuit court lacks jurisdiction over this 

action. Plaintiffs’ claims are barred by sovereign immunity because they are “founded upon” 

contracts with the State, for which the Court of Claims has exclusive jurisdiction. Additionally, 

Plaintiffs cannot support their claim that, in entering into and continuing contracts without 

enacted appropriations statutes, Defendants’ acts were ultra vires. Thus, Plaintiffs cannot save 

their claims from the sovereign immunity bar by invoking the “officer suit” exception. 

 Furthermore, there is no legal basis for Plaintiffs’ claim that Defendants exceeded their 

constitutional authority and violated Plaintiffs’ right to equal protection and due process. The 

express language of Plaintiffs’ contracts and Illinois law both preclude the relief Plaintiffs seek, 

i.e., full and timely payment of their contracts in the absence of sufficient appropriations. 

Additionally, all of Plaintiffs’ impairment of contract claims ultimately fail because such claims 

expressly require a legislative enactment that impairs a contractual obligation, which is not 

I2F SUBMITTED - 1716327926 - AMCCARTHY - 04/19/2017 02:09:17 PM  DOCUMENT ACCEPTED ON: 04/20/2017 11:55:54 AM

2017CH000112



9 

 

present in this case. Here, Plaintiffs primarily complain of the absence of legislation creating 

sufficient appropriations for services provided by Plaintiffs in FY2017.  

Legal Standard 

Defendants may bring a combined Motion to Dismiss pursuant to section 2-619.1 of the 

Illinois Code of Civil Procedure. 735 ILCS 5/2-619.1. While a section 2-615 motion to dismiss 

tests the legal sufficiency of a complaint, a section 2-619 motion to dismiss assumes the 

sufficiency of the complaint but asserts affirmative matter outside the complaint that bars or 

defeats the cause of action. Patrick Eng’g, Inc. v. City of Naperville, 2012 IL 113148, ¶ 31. When 

ruling on a motion to dismiss, the court takes as true all well-pleaded facts in the complaint, but 

not conclusions of law or conclusions of fact unsupported by specific factual allegations. 

Spillyards v. Abboud, 278 Ill. App. 3d 663, 668 (1st Dist. 1996). 

Argument  

A. Plaintiff’s First Amended Complaint should be dismissed pursuant to 735 ILCS 5/2-

 619(a)(3), or alternatively, stayed pending a final decision on appeal. 

 

Plaintiffs’ First Amended Complaint should be dismissed pursuant to section 2–619(a)(3) 

of the Illinois Code of Civil Procedure, which provides that a defendant may seek dismissal of a 

complaint on the basis that “there is another action pending between the same parties for the 

same cause.” 735 ILCS 5/2-619(a)(3). The statute is intended to avoid duplicative litigation and 

thereby further judicial economy. Combined Ins. Co. of Am. v. Certain Underwriters at Lloyd’s 

London, 356 Ill. App. 3d 749, 753 (1st Dist. 2005); Friends for Murray Ctr. Inc. v. Dep't of 

Human Servs., 2014 IL App (5th) 130481, ¶ 27. 

 The initial determination is whether the other pending action involves the “same parties” 

and the “same cause.” May v. SmithKline Beecham Clinical Labs., Inc., 304 Ill. App. 3d 242, 247 

(5th Dist. 1999). “Same parties” does not mean that the parties to both litigations have to be 
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identical, for even if the litigants differ in name or number, the “same parties” requirement is met 

if the litigants’ interests are sufficiently similar. Id. (internal citation omitted). The “same cause” 

requirement does not mean the “same cause of action” or the same legal theories, but it means 

that the relief sought is requested on the same set of facts. Id. To determine whether the actions 

are under the same cause, the court considers “whether the two actions arise out of the same 

transaction or occurrence, not whether the legal theory, issues, burden of proof or relief sought 

materially differ between the two actions.” Combined Ins. Co. of Am., 356 Ill. App. 3d at 753, 

quoting Kapoor v. Fujisawa Pharm. Co., Ltd., 298 Ill. App. 3d 780, 786 (1st Dist. 1998) (internal 

citations and quotations omitted). This affirmative defense may be invoked “where there is a 

substantial similarity of issues between the two actions.” Combined Ins. Co. of Am., 356 Ill. App. 

3d at 753 citing Overnite Transp. Co. v. Int’l Bhd. of Teamsters, 332 Ill. App. 3d 69, 76 (1st Dist. 

2002). The purpose of the two actions need not be identical. Id. Accordingly, the “central 

inquiry, which is guided by common sense, is whether the relief requested rests on substantially 

the same facts.” Id.  

 All but six of the forty-four Plaintiffs in this case previously brought a substantially 

similar cause of action against Defendants in the Circuit Court of Cook County, Illinois 

Collaboration on Youth, et al. v. Dimas, et al., No. 16 CH 6172. (See Exhibit A, Cook County 

Third Amended Complaint).
2
 In the Cook County action, Plaintiffs complained that P.A. 99-

0524 would not provide sufficient funding for Plaintiffs’ FY2016 and FY2017 contracts and 

                                                 

 
2
 The following six Plaintiffs were not named in the related Cook County case: ADV & SAS, Life Span, Mujeres 

Latinas en Accion, Mutual Ground, Dove, Inc., and Courage Connection. John Maki, Executive Director of the 

Illinois Criminal Justice Information Authority (“ICJIA”) is the only Defendant here who was not named in the 

related Cook County case. Dove, Inc. is the only named Plaintiff that has contracts with the ICJIA. Both Dove, Inc. 

and John Maki, the Executive Director of the ICJIA, were not named as parties in the related Cook County case. In 

any event, all of the grants between ICJIA and Dove, Inc. at issue in this lawsuit are fully funded by federal grants, 

and therefore, ICJIA should not be named as a Defendant in this case. 
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sought an order requiring Defendants to make full and timely payment on their contracts. On 

August 31, 2016, after fully briefing and arguing Defendants’ Motion to Dismiss and Plaintiffs’ 

Motion for Preliminary Injunction (see Group Exhibit B, Cook County Briefs), the Circuit Court 

of Cook County dismissed Plaintiffs’ action with prejudice and denied their Motion for 

Preliminary Injunction. (See Exhibit C, August 31, 2016 Order). Plaintiffs have appealed that 

decision in the First District Appellate Court, No. 1-16-2471 (see Exhibit D, Notice of Appeal), 

briefing has been completed, and oral argument is scheduled for May 4, 2017. 

 Significantly, all of the arguments raised by Plaintiffs in the Cook County action are 

presented in this case. The two cases arise out of the same transaction or occurrence, i.e., the 

Plaintiffs’ human services contracts and the failure of the General Assembly and Governor to 

enact appropriations to authorize full and timely payment on those contracts. (See Exhibit E, 

Table Comparing St. Clair County Claims with Cook County Claims). Thus, “the relief 

requested” in both the Cook County action and this case “rests on substantially the same facts.” 

See Combined Ins. Co. of Am., 356 Ill. App. 3d at 753.  Accordingly, the two actions involve 

“the same cause” and the First Amended Complaint should be dismissed.  

Alternatively, the First Amended Complaint should be stayed pending a final decision on 

appeal. The factors that a court should consider in deciding whether a stay under section 2-

619(a)(3) is warranted include comity; the prevention of multiplicity, vexation, and harassment; 

the likelihood of obtaining complete relief in the foreign jurisdiction; and the res judicata effect 

of a foreign judgment in the local forum. Combined Ins. Co. of Am., 356 Ill. App. 3d at 754 

(internal citations omitted). These factors all weigh in favor of dismissing or staying the action 

pursuant to 735 ILCS 5/2-619(a)(3). 
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B. Alternatively, Plaintiffs’ First Amended Complaint should be dismissed pursuant to 

735 ILCS 5/2-619(a)(1) because it is barred by sovereign immunity, and this Court 

therefore lacks subject matter jurisdiction. 

 

 Plaintiffs’ entire action is barred by sovereign immunity and must be dismissed for lack 

of subject matter jurisdiction. Because Plaintiffs’ claims are based on their contracts with the 

State, this suit is outside of this Court’s jurisdiction. 

Section 1 of the State Lawsuit Immunity Act states that, “[e]xcept as provided in the 

Illinois Public Labor Relations Act, the Court of Claims Act, the State Officials and Employees 

Ethics Act, and Section 1.5 of this Act, the State of Illinois shall not be made a defendant or 

party in any court.” 745 ILCS 5/1. The doctrine of sovereign immunity protects the State from 

interference in its performance in the functions of government. Vill. of Riverwoods v. BG Ltd. 

P’ship, 276 Ill. App. 3d 720, 725 (1st Dist. 1995). If a judgment could operate to control the 

actions of the State or subject it to liability, the action is effectively against the State and is 

barred by sovereign immunity. Currie v. Lao, 148 Ill. 2d 151, 158 (1992). 

1. Sovereign immunity bars Plaintiffs’ request for injunctive relief. 

 

Plaintiffs cannot evade sovereign immunity by styling their complaint as one seeking 

injunctive relief. State Bldg. Venture v. O’Donnell, 239 Ill. 2d 151, 164 (2010). The Supreme 

Court addressed this issue in State Bldg. Venture and its reasoning in that case applies here. In 

that case, the plaintiff brought a declaratory judgment action alleging that it was damaged by the 

State’s interpretation of its rights under a commercial lease and seeking a determination that the 

State’s construction of the lease was invalid. Id. at 154-56. The Court explained that the 

determination of whether an action is founded on a contract and brought against the State 

depends upon the issues involved and the relief sought. Id. at 161. The Court then held that 

sovereign immunity barred the plaintiff’s claim because it was founded upon a contract with the 
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State. Id. at 164-65. The Court reasoned that plaintiff alleged a present claim for relief, rather 

than a prospective claim, by seeking a determination of its rights under the existing lease. Id.  

Similarly, Plaintiffs seek a determination of their rights under their contracts with the 

State. Specifically, Plaintiffs allege that, under their contracts, the State is obligated to fully and 

timely pay Plaintiffs for the services rendered in FY2017. Consistent with State Bldg. Venture, 

this Court should rule that sovereign immunity bars Plaintiffs’ entire action. 

2. The Court of Claims has exclusive jurisdiction over Plaintiffs’ claims.  

 

Plaintiffs’ claims for the payment of services provided pursuant to their contracts must be 

pursued in the Illinois Court of Claims. In relevant part, the Court of Claims Act provides that 

the Court of Claims has “exclusive jurisdiction” over the following claims:  

(a) All claims against the State founded upon any law of the State of Illinois or 

upon any regulation adopted thereunder by an executive or administrative officer 

or agency; . . .  

 

(b) All claims against the State founded upon any contract entered into with the 

State of Illinois.  

 

705 ILCS 505/8 (emphasis added). Plaintiffs allege that they contractually agreed to provide 

various services for the State in FY2017 and have not been paid for those services. (FAC ¶¶ 5-

19, 53-55, 58-61). Having made their contracts an essential element of their claims, Plaintiffs 

cannot avoid the conclusion that their action is “founded upon [a] contract entered into with the 

State of Illinois” and, therefore, within the “exclusive jurisdiction” of the Court of Claims. 705 

ILCS 505/8(b) (emphasis added). “[T]here is no dispute that claims against the State founded on 

a contract must be filed in the Court of Claims.” State Bldg. Venture, 239 Ill. 2d at 161. Even 

Plaintiffs acknowledge that their claims are founded upon their contracts with the State. Plaintiffs 

attached their contracts to the First Amended Complaint and state in Paragraph 20 that their 

contracts are attached “in compliance with 735 ILCS § 5/606 [sic]” (FAC ¶ 20), which requires 
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them to do so for “a claim . . . founded upon a written instrument.” 735 ILCS 5/2–606 (emphasis 

added). Given that every claim in Plaintiffs’ complaint seeks payment under their contracts, there 

can be no dispute that their claims are founded upon State contracts. Accordingly, this suit is 

barred by the State Lawsuit Immunity Act and should be dismissed pursuant to Section 2-

619(a)(1). 

3. The officer suit exception to sovereign immunity is not applicable. 

 

 Plaintiffs try to save their claims by invoking the “officer suit” exception to sovereign 

immunity, pursuant to which a court may enter injunctive relief prohibiting future action by a 

state official “in violation of statutory or constitutional law or in excess of his authority.” Leetaru 

v. Bd. of Trs. of the Univ. of Ill., 2015 IL 117485, ¶ 45 (internal citations omitted); see also Ellis 

v. Bd. of Governors of State Colls. & Univs., 102 Ill. 2d 387, 395 (1984) (holding that sovereign 

immunity is inapplicable where “a plaintiff is not attempting to enforce a present claim against 

the State, but rather seeks to enjoin a State officer from taking future actions in excess of his 

delegated authority”) (emphasis added). This effort fails for two reasons: (1) Plaintiffs seek to 

enforce a present claim for monetary relief against the State based on existing contracts, not to 

enjoin future action in excess of Defendants’ authority, and (2) Plaintiffs’ allegations that 

Defendants acted ultra vires in excess of their authority are legally unfounded. 

 Plaintiffs’ reliance on the Contracts Clause of the Illinois Constitution does not prevent 

their action from being a present claim or bring it within the officer suit exception. Not every 

legal wrong allegedly committed by a State officer will trigger the officer suit exception. 

Leetaru, 2015 IL 117485 at ¶47. For example, where the challenged conduct amounts to simple 

breach of contract, the exception is inapplicable. Id., citing Smith v. Jones, 113 Ill. 2d 126, 132–

33 (1986). In Smith, the Supreme Court held that sovereign immunity could not be avoided 
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where “plaintiffs’ complaint . . . alleges only that the Director exceeded his authority by 

breaching a contract.”  Smith, 113 Ill. 2d at 132–33.   Similarly, in Joseph Constr. Co. v. Bd. of 

Trs. of Governors State Univ., 2012 IL App (3d) 110379, the appellate court relied on sovereign 

immunity to affirm dismissal of a suit seeking payment under a contract with a state university. 

The plaintiff in Joseph Constr. Co. sought injunctive relief “prohibiting defendants from 

‘withholding funds’” and declaring that the plaintiff “‘is entitled to the balance due under the 

terms of the parties’ agreement’” based on allegations that the state officer “acted ‘outside the 

scope of her authority’ by failing ‘to honor the terms of the parties’ agreement’” and withholding 

funds allegedly due. Id. at ¶47.  In finding the suit barred by sovereign immunity, the court noted 

that “artful pleadings can allow any plaintiff to suggest that a state employee acts outside the 

scope of his or her employment when disbursing funds to which the plaintiff feels entitled.” (Id. 

at ¶52), but emphasized that “[t]his entire action is premised and founded upon the construction 

contract between plaintiff and [the state university]”. Id. at ¶50.
3
 

The same conclusion applies here. Regardless of how Plaintiffs label their claims, they 

seek a monetary recovery from the State for a present claim based on their contracts, and the 

officer suit exception does not apply. See Sarkissian v. Chi. Bd. of Educ., 201 Ill. 2d 95, 102 

(2002) (when analyzing a pleading, a court will look to the content of the pleading rather than its 

label).  

                                                 

 
3
 See also Brucato v. Edgar, 128 Ill. App. 3d 260, 267 (1st Dist. 1984) (court held sovereign immunity barred 

plaintiff’s claim based on a contract with the State, stating that, “although plaintiff’s prayer for relief is framed in 

equitable terms,” the relief sought was monetary recovery from the State, and, therefore, “notwithstanding the 

terminology employed in the pleadings, the present action is substantively a claim for monetary damages from the 

State arising from a contract with the State” even though plaintiff also alleged that defendants’ actions “constituted a 

denial of her constitutional right to due process and equal protection.”).  
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In addressing a similar sovereign immunity argument in AFSCME v. Rauner, No. 15 CH 

475, this Court recognized that sovereign immunity would apply in a case, like here, involving 

“strictly a contract issue between the State and a vendor.” See Exhibit F, AFSCME v. Rauner, 

No. 15 CH 475, July 9, 2015 Transcript of Proceedings at 28-29. During the TRO hearing, citing 

People ex rel. Sklodowski v. State, 284 Ill. App. 3d 809 (1st Dist. 1996), rev’d on other grounds, 

182 Ill. 2d 220 (1998), this Court explained:  

[T]his is … a case that is one that involves the exercise of duties by an 

officeholder and isn’t strictly a contract issue between the State and a vendor…. 

[The Sklodowski] case makes a distinction…that there is a difference between an 

officeholder’s exercise of duties, constitutional duties, and the contractual 

obligations of the State of Illinois. 

 

See Exhibit F, AFSCME v. Rauner, No. 15 CH 475, July 9, 2015 Transcript of Proceedings at 

28-29. Because the present case unquestionably involves a “contract issue between the State and 

a vendor,” an issue not in AFSCME v. Rauner, this Court’s ruling in that case supports the 

application of the sovereign immunity defense here. 

In any event, Plaintiffs’ claims of ultra vires action by Defendants are unfounded. A state 

official’s actions will not be considered ultra vires “merely because the official has exercised the 

authority delegated to him or her erroneously.” Leetaru, 2015 IL 117485 at ¶ 47. Rather, the 

officer suit exception applies in situations where the official is taking action beyond what the 

sovereign has empowered him or her to do, or is conducting state business in a way the 

Constitution or a statute forbids. Id., citing PHL, Inc. v. Pullman Bank & Trust Co., 216 Ill. 2d 

250, 266 (2005).  

Here, the contracts that Defendants entered into expressly complied with the law. The 

contracts contain an express provision – consistent with the law – that they are contingent upon 

and subject to the availability of sufficient funds. The Appropriations Clause of the Illinois 
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Constitution (ILL. CONST. art. VIII, §2(b)) and the State Comptroller Act (15 ILCS 405/9(c)) bar 

the expenditure of State funds absent an appropriation. Under general contract law principles, 

“statutes and laws in existence at the time a contract is executed are considered part of the 

contract,” and “[i]t is presumed that parties contract with knowledge of the existing law.” State 

(CMS) v. AFSCME, 2016 IL 118422, ¶ 53 (citations and internal quotation marks omitted). 

Plaintiffs were aware that their agreements were contingent upon the sufficiency of funds and 

enactment of appropriations. By entering into and continuing contracts at a time when there was 

no sufficient appropriation to pay the contracts in full, Defendants did not act in excess of their 

authority. The Defendants would have exceeded their lawful authority if they authorized 

payment without an enacted, sufficient appropriation, not by entering into and continuing 

contracts in the absence of a sufficient appropriation. 

 Assuming there was any merit to the ultra vires claim that the Defendants lacked the 

authority to “continue” or “enforce” the Plaintiffs’ contracts without a sufficient appropriation, 

that claim would not support the remedy they seek of ordering the payment of unappropriated 

State funds. Rather, Plaintiffs’ only available remedy would be to seek a prospective injunction 

against the continuation or enforcement of these contracts until there are supporting 

appropriations for them.  PHL, Inc. v. Pullman Bank & Trust Co., 216 Ill. 2d 250, 268 (2005) 

(“sovereign immunity will not bar a cause of action in the circuit court where the plaintiff seeks 

to bar a State officer from taking future actions in excess of his delegated authority”). In contrast, 

Plaintiffs seek relief for an alleged breach of contract claim which is barred by sovereign 

immunity. 

C. The Court also should dismiss the First Amended Complaint under 735 ILCS 5/                 

2-615 because Plaintiffs fail to state a cause of action.  

 

1. The plain language of the contracts at issue bars Plaintiffs’ claims. 
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Plaintiffs’ contracts are attached to their First Amended Complaint and are considered 

part of the pleading, and when inconsistencies between the factual allegations and those exhibits 

arise, the exhibits control over inconsistent factual allegations. Kehoe v. Saltarelli, 337 Ill. App. 

3d 669, 676 (1st Dist. 2003). Each contract states that any claim against the State arising out of 

the contract must be filed exclusively with the Illinois Court of Claims, and that the State does 

not waive sovereign immunity by entering into these agreements. (See, e.g., FAC, Exhibit A, p. 

23, Section 26.8; see also Group Exhibit F).  

As noted, Plaintiffs’ contracts also provide that they are contingent upon and subject to 

the availability of sufficient funds. That language limits Plaintiffs’ contract rights to the amount 

of any enacted appropriations. See State (CMS) v. AFSCME, 2016 IL 118422, ¶¶ 51-52. And, 

given the nature of the appropriations process, Defendants have the right to enter into contracts 

subject to an appropriations contingency. Id. at ¶ 44; see also 1979 Ill. Att’y Gen’l Op. 24 

(S-1412) (stating that standard appropriations contingency clause in state contract confirms that, 

in “recognition . . . of the legislature’s exclusive authority to appropriate State funds,” the 

contract does not “bind the State in excess of the State agency’s appropriation”). 

There is also no merit to Plaintiffs’ contention that Defendants could not continue the 

contracts despite the lack of sufficient appropriations. Each contract provides that, in the absence 

of necessary funding, the State may terminate or suspend the contract, in whole or in part. That 

Plaintiffs believe that they were not able to withdraw from the contracts for practical reasons 

does not change the effect of the contract language they agreed to, which allows but does not 

require Defendants to terminate the contracts when appropriations are insufficient. (FAC ¶ 68). 

Plaintiffs cannot state a cause of action for payment under these contracts simply because the 

Defendants had discretion to terminate or suspend the contracts but chose not to do so.  
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2. The Illinois Constitution bars the relief Plaintiffs seek. 

 

Even if this Court had jurisdiction over Plaintiffs’ contract claims, the Appropriations 

Clause of the Illinois Constitution precludes full and timely payment for the contracts at issue in 

the absence of an enacted, sufficient appropriation. The Appropriations Clause provides, in 

pertinent part, that “[t]he General Assembly by law shall make appropriations for all 

expenditures of public funds by the State.” Ill. Const., art. VIII, §2(b).  

The Illinois Supreme Court has repeatedly held that, under the Appropriations Clause, the 

State cannot make payments without enacted, sufficient appropriations. In People ex rel. Bd. Of 

Trs. of Univ. of Ill. v. Barrett, 382 Ill. 321, 338-52 (1943), the Court held that, even though the 

University of Illinois had the statutory authority to enter into contracts, it could not pay 

compensation to its in-house counsel without an appropriation by the General Assembly for that 

purpose, stating that the power to enter into contracts is “always subject to the restriction that 

[payments made] must be within the classifications for which funds have been appropriated and 

are available.” 382 Ill. at 344. In Bd. of Trs. of Cmty. Coll. Dist. No. 508 v. Burris, 118 Ill. 2d 

465, 468-69, 478-79 (1987), the Court held that the Comptroller properly refused to reimburse 

the community college district the full amount of veterans’ scholarships where the General 

Assembly had appropriated less than 60% of the scholarship program. 

As in Barrett, Defendants’ authority to enter into contracts with Plaintiffs did not in itself 

provide the basis for payment under the contracts; payment depends on enacted appropriations. 

Likewise, as in Burris, the existence of a legal basis for payment does not mandate full payment 

if the General Assembly does not appropriate sufficient amounts. See also State (CMS) v. 

AFSCME, 2016 IL 118422; AFSCME v. Netsch, 216 Ill. App. 3d 566 (4th Dist. 1991). 
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In AFSCME v. Netsch, 216 Ill. App. 3d 566 (4th Dist. 1991), the court rejected the 

plaintiffs’ effort to require the Comptroller to pay State employees absent enacted 

appropriations, holding that “any attempt by the comptroller to issue the funds in the absence of 

an appropriation bill signed into law by the governor would create obvious problems under the 

separation-of-powers doctrine.” Id. at 568. Plaintiffs here seek relief similar to the relief sought 

in Netsch, i.e., payment for their contractual services in the absence of a sufficient appropriation. 

Consistent with Netsch, Barrett, and Burris, Plaintiffs’ request to be paid for the contracts should 

be rejected. See State (CMS) v. AFSCME, 2016 IL 118422, ¶¶ 42, 45 (holding that a wage 

increase pursuant to a collective bargaining agreement could not be implemented due to 

insufficient appropriations). 

Defendants recognize that, in the AFSCME v. Rauner TRO hearing, this Court 

distinguished the holding in the Netsch case, but that distinction actually supports Defendants’ 

position here. At the TRO hearing, this Court stated that “Netsch did not preclude the courts from 

… intervening … where the legislative and executive branches failed to perform their 

obligations.” See Exhibit F, AFSCME v. Rauner, No. 15 CH 475, July 9, 2015 Transcript of 

Proceedings at 22. Here, there has not been a complete breakdown in the performance of the 

obligations of the legislative and executive branches as to Plaintiffs’ contracts as this Court 

found with regard to appropriations for the State employee payroll when it entered the TRO in 

July 2015. Although the legislative and executive branches did not fund Plaintiffs’ FY2016 

contracts prior to Plaintiffs providing services under those contracts, many of the Plaintiffs have 

since been paid in full for services rendered in FY2016 as part of the stop gap budget. In 

contrast, the legislative and executive branches still have not enacted appropriations to pay the 

State employee payroll. Even if this Court finds that Netsch does not apply here, there are no 
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cases that give this Court the authority to grant the relief requested, i.e., full and timely payment 

of the vouchers submitted by Plaintiffs for services rendered in FY2017, in light of insufficient 

appropriated funds. (FAC, ¶ 1 and pp. 15, 16, 17, 18, 20). Such an order directly contravenes the 

Appropriations Clause.  

3. Illinois law bars the relief Plaintiffs seek. 

 

In addition to the Appropriations Clause, Section 9(c) of the State Comptroller Act, 15 

ILCS 405/1, et seq., bars an expenditure of public funds without a corresponding appropriation: 

The Comptroller shall examine each voucher required by law to be filed with 

him and determine whether unencumbered appropriations or unencumbered 

obligational or expenditure authority other than by appropriation are legally 

available to incur the obligation or to make the expenditure of public funds. If 

he determines that unencumbered appropriations or other obligational or 

expenditure authority are not available from which to incur the obligation or 

make the expenditure, the Comptroller shall refuse to draw a warrant. 

 

15 ILCS 405/9(c). 

 

Under this Act, the Court has no authority to order the full and timely payment of 

Plaintiffs’ contracts in the absence of a sufficient appropriation. For this reason, the relief 

requested in Count V is also impermissible. In Count V, Plaintiffs seek an order requiring the 

Comptroller to draw or pull cash on hand from other accounts to pay for Plaintiffs’ vouchers. 

Such an order, however, directly contravenes the State Comptroller Act. Additionally, the 

sovereign immunity doctrine precludes the circuit court from entering an order which controls 

the actions of the State or subjects it to liability. Currie, 148 Ill. 2d at 158. 

4. There has been no impairment of any obligations in Plaintiffs’ contracts. 

 

Plaintiffs improperly rely on the Contracts Clause of the Illinois Constitution as a 

substitute for a breach of contract action to enforce contractual rights. The Contracts Clause 

provides that “[n]o . . . law impairing the obligation of contracts . . . shall be passed.” ILL. 
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CONST. art. I, § 16. The purpose of the Contracts Clause “is to protect the expectations of persons 

who enter into contracts from the danger of subsequent legislation.” Commonwealth Edison Co. 

v. Ill. Commerce Comm’n, 398 Ill. App. 3d 510, 530 (2d Dist. 2009) (citation and internal 

quotation marks omitted).   

There are four elements to an impairment of contract claim: (1) a contractual relationship; 

(2) that has been impaired by a legislative enactment; (3) that imposes a substantial impairment; 

and (4) that is not justified by an important public purpose. AFSCME, Council 31 v. State of Ill., 

Dep’t of Cent. Mgmt. Servs., 2015 IL App (1st) 133454, ¶ 44. Plaintiffs cannot satisfy the second 

element.  

“The constitutional provision denying the power to pass any law impairing the obligation 

of a contract has reference only to a statute enacted after the making of a contract.” People v. 

Ottman, 353 Ill. 427, 430 (1933). In holding that a judicial decision cannot constitute an 

impairment of contract, the United States Supreme Court has explained that “[i]t is equally well 

settled that an impairment of the obligation of the contract, within the meaning of the Federal 

Constitution, must be by subsequent legislation.” Cleveland & P.R. Co. v. City of Cleveland, 235 

U.S. 50, 53-54 (1914) (emphasis added). Thus, the remedy for a Contracts Clause violation is 

invalidation of the legislation, not enforcement of the contract. Carter v. Greenhow, 114 U.S. 

317, 322 (1885). 

Plaintiffs complain that the enactment of P.A. 99-0524 amounts to an unconstitutional 

impairment of their contracts. Contrary to Plaintiffs’ claims, P.A. 99-0524 not only provided 

Defendants with discretionary spending authority for FY2016 and a portion of FY2017 (see P.A. 

99-0524, articles 74, 997, and 998), the appropriations authorized in P.A. 99-0524 also generally 

provided full payment for Plaintiffs’ FY2016 contractual services. (FAC ¶¶ 56-61). While P.A. 
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99-0524 did not provide sufficient appropriations to fully and timely fund Plaintiffs’ FY2017 

contracts, it did not do anything to impair those contracts. Instead, as these facts demonstrate, 

Plaintiffs’ claims are based not on an impairment created by P.A. 99-0524, but on the absence of 

a legislative enactment to support full and timely payment of their FY2017 contracts. The failure 

of the General Assembly and the Governor to enact sufficient appropriations for FY2017 does 

not rise to an unconstitutional impairment of Plaintiffs’ contracts. 

The fact that P.A. 99-0524 provided insufficient appropriations for Plaintiffs’ FY2017 

contractual services amounts to nothing more than a potential breach of contract claim. This 

issue was addressed by the Illinois Supreme Court in State (CMS) v. AFSCME, and that holding 

controls here. In State (CMS) v. AFSCME, the Illinois Supreme Court reversed the lower courts 

and vacated an arbitration award directing the State to pay a wage increase to State employees 

covered by a multiyear collective bargaining agreement. 2016 IL 118422, ¶¶ 1-2. The Court held 

that the arbitration award violated Illinois public policy, as reflected in the Appropriations Clause 

of the Illinois Constitution, ILL. CONST. art. VIII, §2(b), and Section 21 of the Illinois Public 

Labor Relations Act, 5 ILCS 315/21. Id. at ¶ 2. Although the Governor’s proposed budget to the 

General Assembly provided full funding under the collective bargaining agreement, the budget 

that was actually passed by the General Assembly did not contain sufficient appropriations to 

implement the wage increases set forth in that agreement. Id.at ¶¶ 8-9. The Illinois Supreme 

Court held that the failure to enact sufficient appropriations to pay wage increases specified in a 

CBA was not an unconstitutional impairment of that agreement where the agreement was, by 

statute, contingent on appropriations. Id. at ¶ 52. Specifically, the Court found that the wage 

increase was “always contingent on legislative funding, and the failure of that contingency to 

occur cannot ‘impair’ AFSCME’s agreement with the State.” Id. at ¶ 52. 
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Similarly, in this case, Plaintiffs’ contracts were all explicitly subject to enacted 

appropriations, and the lack of appropriations for all of the services specified in those contracts 

cannot “impair” them. The appropriations authorized by P.A. 99-0524 and enacted on June 30, 

2016 unfortunately did not provide for full funding of all of Plaintiffs’ contracts for FY2016 and 

FY2017. Although that shortfall has caused hardship, an order compelling Defendants to make 

full and timely payment on Plaintiffs’ contracts without a sufficient, enacted appropriation is 

contrary to Illinois law.
4
  

 To be sure, this Court distinguished the Illinois Supreme Court’s decision in State (CMS) 

v. AFSCME when it denied the People of the State of Illinois’s motion to dissolve the 

preliminary injunction requiring the Comptroller to pay all State employees in the absence of 

enacted appropriations legislation. See Exhibit G, February 16, 2017 Order in AFSCME v. 

Rauner, 15 CH 475. In doing so, the Court focused on the fact that the motion to dissolve dealt 

with the tolling agreements, which this Court found are not subject to appropriation. In contrast, 

the Supreme Court decision concerned the application of section 21 of the Public Labor 

Relations Act to multiyear CBAs, which the Supreme Court held are subject to appropriation. 

See Exhibit H, February 16, 2017 Transcript of Proceedings at 78-79. The distinction this Court 

found between the facts in State (CMS) v. AFSCME and the State employee payroll case does not 

exist here. Like the multiyear CBAs at issue in State (CMS) v. AFSCME, Plaintiffs’ contracts are 

indisputably and statutorily subject to appropriation, and therefore the Illinois Supreme Court’s 

decision controls.  

                                                 

 
4
 Contrary to Plaintiffs’ erroneous allegations that the Attorney General has taken inconsistent positions as to the 

Defendants’ authority to conduct public business without enacted appropriations (see FAC ¶¶ 78-79), on the legal 

question at issue here, the Attorney General has consistently argued that there can be no expenditure of public funds 

without sufficient appropriations.  
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In addition, State action takes on a constitutional dimension, as opposed to being a 

potential breach of contract, only if that State action extinguishes any previously available 

remedy for a breach of contract. Horwitz-Matthews, Inc. v. City of Chicago, 78 F.3d 1248, 1251 

(7th Cir. 1996). If the party with whom the State contracted has a remedy, there is no 

constitutional impairment under the Contracts Clause. Id. Here, Plaintiffs argue that they have an 

inadequate legal remedy because they will face significant obstacles in pursuing their remedies 

in the Court of Claims. (See Count IV of FAC). Namely, Plaintiffs allege that the enactment of 

PA 99-0524 impairs, if not eliminates, the possibility of a legal remedy for non-payment in the 

Court of Claims. (Id.). But the General Assembly did not pass any legislation that extinguished 

any contractual rights or remedies Plaintiffs may have. And, Plaintiffs’ contracts and Illinois law 

both provide a remedy, which lies within the exclusive jurisdiction of the Court of Claims. 

Finally, there is no basis to Plaintiffs’ claim that P.A. 99-0524 “unlawfully allows 

defendants to reduce payments well below the face amount of these contracts.” (FAC ¶ 97). First, 

Plaintiffs’ contracts are enforceable under their original terms in the Court of Claims. And 

second, Defendants have not contested the amount due to Plaintiffs for services rendered in 

FY2017. Rather, Defendants have consistently asserted that full and timely payment cannot be 

made in the absence of sufficient appropriations.  

Because Plaintiffs cannot turn their ordinary breach of contract claim into 

unconstitutional impairment of contract claims, Counts II, III, IV, and V must be dismissed 

pursuant to 735 ILCS 5/2-615.  

5. The lack of payment to Plaintiffs for contractual services, where those 

contracts are contingent on sufficient appropriations, does not deprive 

Plaintiffs of due process or equal protection. 
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Similarly, Plaintiffs cannot turn their breach of contract claim into a violation of due 

process and equal protection. Because the contracts are subject to sufficient appropriations, the 

possibility that this contingency would not be satisfied is an inherent part of Plaintiffs’ property 

rights, and the failure of that contingency to occur could not deprive them of property without 

due process. And, the legislative process resulting in the lack of such appropriations provides all 

the process due in connection with determining the funds to devote to services under Plaintiffs’ 

contracts. See Bi-Metallic Inv. Co. v. State Bd. of Equalization, 239 U.S. 441, 445 (1915); Pro-

Eco, Inc. v. Bd. of Comm’rs of Jay County, Ind., 57 F.3d 505, 513 (7th Cir. 1995). 

The decision by Defendants not to authorize full and timely payment absent such 

appropriations likewise does not deprive Plaintiffs of a property interest. Even if such a 

deprivation occurred, it was not without due process because Plaintiffs may pursue the process 

provided by law for any claim founded on a contract with the State, i.e., filing a claim in the 

Court of Claims. See Murdock v. Washington, 193 F.3d 510, 513 (7th Cir. 1999) (citing 705 

ILCS 505/8). In any event, because due process guarantees procedural protections, not a 

particular substantive outcome, Engle v. Isaac, 456 U.S. 107, 121 n.21 (1982), the remedy for a 

due process violation is an outcome-neutral hearing to contest the legitimacy of the claimed 

deprivation, see Evers v. Astrue, 536 F.3d 651, 660 (7th Cir. 2008), not the specific outcome of 

paying Plaintiffs the amounts they claim. 

Plaintiffs’ equal protection claims also must fail. Plaintiffs do not maintain that they are a 

protected class for equal protection purposes. Thus, the legislative and executive decisions they 

challenge are subject to judicial scrutiny only to determine whether there is a “rational basis” for 

treating them differently than other persons who they contend are similarly situated. People v. 

Masterson, 2011 IL 110072, ¶ 24. That scrutiny is “limited and generally deferential.” Comm. 
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for Educ. Rights v. Edgar, 174 Ill. 2d 1, 37 (1996). “The challenged classification need only be 

rationally related to a legitimate state goal, and if any state of facts can reasonably be conceived 

to justify the classification, it must be upheld.” Id. (citations omitted).  

Rational basis review “is not a license for courts to judge the wisdom, fairness, or logic of 

legislative choices.” F.C.C. v. Beach Comm’ns, Inc., 508 U.S. 307, 313 (1993). “In areas of 

social and economic policy, a statutory classification that neither proceeds along suspect lines 

nor infringes fundamental constitutional rights must be upheld against equal protection challenge 

if there is any reasonably conceivable state of facts that could provide a rational basis for the 

classification.” Id. That is especially true with respect to determinations about how to allocate 

limited public resources. See Miller v. Ill. Dep’t of Pub. Aid, 94 Ill. App. 3d 11, 19-20 (1st Dist. 

1981) (rejecting equal protection challenge to policy eliminating public aid coverage for certain 

optical and dental conditions in light of “the obvious constraints of finite financial resources”). In 

addition, “[a]s a threshold matter . . . it is axiomatic that an equal protection claim requires a 

showing that the individual raising it is similarly situated to the comparison group,” and “when a 

party fails to make that showing, his equal protection challenge fails.” Masterson, 2011 IL 

110072, ¶ 25. As discussed above, State law and Plaintiffs’ contracts expressly provide the 

rational basis for not making full and timely payments that are contingent on sufficient 

appropriations.   

Nonetheless, Plaintiffs allege that other creditors have been paid by Defendants in the 

absence of agreed-to appropriations. (FAC ¶ 75). But the other circumstances on which Plaintiffs 

rely are dissimilar in material respects. For example, the Constitution mandates spending for 

judicial salaries and operations. Jorgensen v. Blagojevich, 211 Ill. 2d 286, 314 (2004). Other 

types of spending are required under federal law, which, under the Supremacy Clause of the 
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Federal Constitution (U.S. CONST. art. VI, cl. 2), takes precedence over Illinois law, including 

the Appropriations Clause and State statutes. See, e.g., Aug. 31, 2015 Order to Enforce Consent 

Decrees entered in Memisovski v. Maram, N.D. Ill. No. 92-cv-01982, and Beeks v. Bradley, N.D. 

Ill. No. 92-cv-4204 (requiring State to make all Medicaid payments in compliance with federal 

law until budget impasse is resolved).  

The only meaningful departure from these principles concerns State employee salaries, 

which are being paid on a timely basis pursuant to this Court’s order in AFSCME v. Rauner, No. 

15 CH 475, despite the lack of an appropriation for the payment of salaries. (FAC ¶¶ 1, 75). 

However, this Court’s rationale in that case does not support Plaintiffs’ position. As discussed 

above, this Court found that AFSCME stated a claim for impairment of contract after 

distinguishing the State employee salary case from the Illinois Supreme Court’s decision in State 

(CMS) v. AFSCME. The Court focused on the fact that the State employee salary case dealt with 

the tolling agreements, which this Court found are not subject to appropriation, whereas the 

Supreme Court decision concerned the application of section 21 of the Public Labor Relations 

Act to multiyear CBAs, which the Supreme Court held are subject to appropriation. See Exhibit 

H, February 16, 2017 Transcript of Proceedings at 78-79. Here, Plaintiffs’ contracts are 

indisputably and statutorily subject to appropriation, and therefore the Illinois Supreme Court’s 

decision controls. 

II. RESPONSE TO MOTION FOR PRELIMINARY INJUNCTION 

 

Plaintiffs are not entitled to a preliminary injunction. The purpose of a preliminary 

injunction is to preserve the status quo pending a decision on the merits. Bd. of Educ. of Dolton 

Sch. Dist. 149 v. Miller, 349 Ill. App. 3d 806, 814 (1st Dist. 2004). A party seeking a preliminary 

injunction is required to establish that he or she (1) has a clearly ascertainable right that is in 
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need of protection; (2) will suffer irreparable harm without the injunction; (3) has no adequate 

remedy at law for the injury; and (4) is likely to succeed on the merits. Hartlein v. Ill. Power Co., 

151 Ill. 2d 142, 156 (1992). In addition, the trial court must determine whether the balance of 

hardships to the parties supports a grant of preliminary injunctive relief. Joseph J. Henderson & 

Son, Inc. v. City of Crystal Lake, 318 Ill. App. 3d 880, 883 (2d Dist. 2001). 

A. Plaintiffs have no clear, ascertainable right in need of protection. 

 While Plaintiffs clearly have experienced financial hardships resulting from the State’s 

ongoing budget issues, the plain language of Plaintiffs’ contracts and Illinois law expressly 

preclude payment absent a sufficient appropriation and provide that the Court of Claims has 

exclusive jurisdiction over Plaintiffs’ contract claims. Plaintiffs, therefore, have no clear, 

ascertainable right in need of protection. 

B. Plaintiffs fail to establish a likelihood of success on the merits. 
 

For the reasons explained above in support of Defendants’ Motion to Dismiss, Plaintiffs 

fail to establish a likelihood of success on the merits of their claims. The issues raised by that 

motion present questions of law, and the lack of any legal merit to Plaintiffs’ claims requires 

denying their Motion for Preliminary Injunction. 

C. Plaintiffs failed to establish an inadequate remedy at law.  
 

Plaintiffs also cannot establish an inadequate remedy at law. Plaintiffs’ damages from 

Defendants’ failure to pay them can be precisely determined. And where a party can be made 

whole by an award of damages, there is an adequate remedy at law. See Charles P. Young Co. v. 

Leuser, 137 Ill. App. 3d 1044, 1051 (1st Dist. 1985). As explained above, the Court of Claims 

has exclusive jurisdiction over Plaintiffs’ contract claims.  
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While Plaintiffs assert that the Court of Claims cannot provide an adequate remedy, they 

have not pursued legal remedies in the Court of Claims and, thus, this Court cannot speculate as 

to the outcome of a case brought in that forum.   

D. A preliminary injunction will cause irreparable harm to the State. 
 

Finally, in balancing the equities, this Court should consider the irreparable harm to the 

State that would result from an unlawful expenditure of public funds. See Granberg v. 

Didrickson, 279 Ill. App. 3d 886, 889 (1996). That injury is compounded by the fact that, as the 

Comptroller’s website shows, the State’s General Revenue Fund lacks sufficient funds to pay the 

amounts Plaintiffs ask to be paid in the time that Plaintiffs seek to be paid. Plaintiffs’ requested 

order would force the Comptroller to stop making other payments that have sufficient 

appropriations, are directly mandated by the Illinois Constitution or state law, or are otherwise 

required by federal law. That would not only impose serious hardship on other persons not 

represented in this case, but put the Court in the position of determining payment priorities 

among different classes of claimants. For the types of claims at issue in this case, however, that 

function is constitutionally vested in other branches of government. 

The Illinois Supreme Court long ago recognized that the circuit court may not usurp the 

powers granted to the coordinate branches of government merely to remedy hardship or avoid a 

crisis, for to do so would constitute the greater injury: 

The Constitution and laws necessarily invest public officials with certain powers 

in the performance of the duties of the office. If the official neglects to exercise 

the powers necessary to a proper discharge of the duties of the office . . . the evil 

cannot be remedied by holding he never had the power he abused. It would be a 

greater evil to so hold than is the infrequent evil of abuse or wrongful exercise of 

powers by public officers. 

* * * 

[T]he courts have no means, and no power, to avoid the effects of [legislative] 

nonaction. The Legislature being the creative element in the system, its action 
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cannot be quickened by the other departments. Therefore, when the Legislature 

fails to make an appropriation, we cannot remedy that evil. It is a discretion 

specially confided by the Constitution to the body possessing the power of 

taxation. 

People ex rel. Millner v. Russel, 311 Ill. 96, 100, 109–10 (1924). Defendants do not dispute or 

underestimate the serious hardships that Plaintiffs and their clients have suffered as a result of 

the State’s budgetary crisis. However, under the Illinois Constitution and laws, the solution to 

this egregious situation must come from the enactment of an appropriation from the legislature 

and the Governor.  

CONCLUSION 

For the foregoing reasons, along with those stated in the accompanying Motion to 

Dismiss, Defendants, Bruce Rauner, in his official capacity as Governor of Illinois, et al., 

respectfully request that this Honorable Court deny Plaintiffs’ Motion for Preliminary Injunction 

and grant Defendants’ Motion to Dismiss Plaintiffs’ First Amended Complaint with prejudice, or 

alternatively, stay this action pending a final decision on appeal in Illinois Collaboration on 

Youth, et al. v. Dimas, et al., No. 1-16-2471. 

Respectfully Submitted, 

 

LISA MADIGAN By:  /s Amy M. McCarthy_________________                                             

Attorney General of Illinois    AMY M. McCARTHY 

       JOSHUA D. RATZ 

       Assistant Attorneys General 

General Law Bureau 

100 W. Randolph Street, 13
th

 Floor 

Chicago, Illinois 60601 

       (312) 814-1187 

       amccarthy@atg.state.il.us 

       ARDC No. 6306544  
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IN THE CIRCUIT COURT OF COOK COUNTY 
COUNTY DEPARTMENT, CHANCERY DIVISION 

ILLINOIS COLLABORATION ON YOUTH, ABCOR  ) 
HOME HEALTH INC., ACCESS LIVING OF  ) 
METROPOLITAN CHICAGO,  ADDUS  ) 
HEALTHCARE INC., AIDS FOUNDATION ) 
OF  CHICAGO, ALTERNATIVES, INC., ASI, INC., ) 
 ASSOCIATION FOR INDIVIDUAL DEVELOPMENT,  ) 
AUNT MARTHA’S YOUTH SERVICES CENTER, ) 
CARITAS FAMILY SOLUTIONS, CARROLL ) 
COUNTY HEALTH DEPARTMENT,  CENTER ON ) 
HALSTED, CENTER FOR HOUSING AND HEALTH, ) 
CENTERSTONE, CHADDOCK, CHICAGO ) 
COMMONS, CHICAGO HOUSE  AND SOCIAL  ) 
SERVICE AGENCY, CHILDREN’S HOME + AID, ) 
 CHILDREN'S HOME ASSOCIATION  OF ILLINOIS,  ) 
CJE,  COMMUNITY YOUTH NETWORK,  INC.,  ) 
CONNECTIONS FOR THE HOMELESS, ) 
CUNNINGHAM CHILDREN’S HOME OF ) 
URBANA, IL, DUPAGE YOUTH SERVICES,  FAMILY ) 
ALLIANCE, FAMILY  COUNSELING CENTER, INC., ) 
FAMILY FOCUS,  FEATHERFIST, FOX  VALLEY  ) 
OLDER ADULT SERVICES, GAREDA HOME  ) 
SERVICES,  HAVEN YOUTH AND FAMILY  ) 
SERVICES, HEARTLAND HUMAN CARE SERVICES,  ) 
 HEALTHY FAMILIES CHICAGO, HENRY COUNTY  ) 
HEALTH DEPARTMENT, HOUSING FORWARD, ) 
 HOUSING  OPPORTUNITIES  FOR WOMEN, HUMAN  ) 
SUPPORT  SERVICES, ILLINOIS COALITION ) 
AGAINST SEXUAL ASSAULT, ILLINOIS PUBLIC  ) 
HEALTH ASSOCIATION, INDIAN OAKS ACADEMY,) 
INSPIRATION CORPORATION, INTERFAITH ) 
HOUSING DEVELOPMENT CORPORATION, ) Case No. 16-CH-6172 
JEWISH CHILD AND FAMILY SERVICES, JEWISH ) 
VOCATIONAL SERVICE AND EMPLOYMENT ) The Honorable Rodolfo Garcia 
CENTER KEMMERER VILLAGE, KNOX COUNTY ) 
HEALTH DEPARTMENT, LA CASA NORTE, LESSIE ) 
 BATES DAVIS NEIGHBORHOOD HOUSE,  ) 
LUTHERAN CHILD AND FAMILY SERVICES,  ) 
MEDICAL GEAR, LLC, METROPOLITAN FAMILY  ) 
SERVICES, MIDWEST YOUTH SERVICES, NEW  ) 
AGE ELDER CARE, NEW MOMS, NEXUS, INC., ) 
NICASA, NORTH CENTRAL BEHAVIORAL  ) 
HEALTH SYSTEMS, INC.  OMNI YOUTH  ) 
SERVICES, ONE HOPE UNITED, CHICAGO ,  ) 
PREVENTION INITIATIVE, OUNCE OF   ) 

ELECTRONICALLY FILED
7/20/2016 7:23 PM7/20/2016 7:23 PM7/20/2016 7:23 PM7/20/2016 7:23 PM

2016-CH-061722016-CH-061722016-CH-061722016-CH-06172
CALENDAR: 02

PAGE 1 of 22
CIRCUIT COURT OF

COOK COUNTY, ILLINOIS
CHANCERY DIVISION

CLERK DOROTHY BROWN
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PREVENTION FUND,  POLISH AMERICAN  ) 
ASSOCIATION, PROJECT OZ, PUBLIC ACTION TO  ) 
DELIVER SHELTER, PUERTO RICAN CULTURAL  ) 
CENTER, RAMP, INC.,  RENAISSANCE SOCIAL  ) 
SERVICES, REVIVE CENTER FOR HOUSING AND ) 
 HEALING, RIVER TO RIVER SENIOR SERVICES,  ) 
ROCK ISLAND COUNTY HEALTH DEPARTMENT,  ) 
SAN JOSE OBRERO MISSION, SENIOR HELPERS,  ) 
SENIOR  SERVICES PLUS INC., SHELTER, INC.,  ) 
SINNISSIPPI CENTERS, STARK COUNTY HEALTH ) 
DEPARTMENT,  STEPHENSON COUNTY  HEALTH ) 
DEPARTMENT, STEPPING STONES OF ROCKFORD, ) 
 INC., TASC, TEEN LIVING PROGRAMS, TEEN ) 
PARENT CONNECTION, THE BABY FOLD, THE  ) 
BRIDGE YOUTH AND FAMILY SERVICES,  THE  ) 
CENTER FOR YOUTH AND FAMILY  SOLUTIONS,  ) 
THE FELLOWSHIP HOUSE, THE HARBOUR,  ) 
THE NIGHT MINISTRY, THE RESURRECTION ) 
 PROJECT, TURNING POINT BEHAVIORAL HEALTH  ) 
CARE CENTER, UNION COUNTY, UNITY ) 
 PARENTING AND COUNSELING, VANGUARD  ) 
HEALTH AND WELLNESS, LLC., UNIVERSAL  ) 
FAMILY CONNECTION, WESTERN ILLINOIS  ) 
MANAGED HOME SERVICES, WHITESIDE  ) 
COUNTY HEALTH DEPARTMENT, YOUTH  ) 
ADVOCATE PROGRAM, YOUTH CROSSROADS,  ) 
YOUTH OUTREACH SERVICES, YOUTH SERVICE  ) 
BUREAU OF ILLINOIS VALLEY, ) 
   )  
 Plaintiffs,  )   
  v. ) 
   ) 
JAMES DIMAS, SECRETARY OF ) 
THE ILLINOIS DEPARTMENT OF HUMAN ) 
SERVICES, in his official capacity, JEAN ) 
BOHNHOFF, ACTING DIRECTOR OF THE ILLINOIS ) 
DEPARTMENT ON AGING, in her official ) 
capacity, NIRAV SHAH, DIRECTOR OF THE ) 
ILLINOIS DEPARTMENT OF PUBLIC HEALTH, ) 
in his official capacity, and FELICIA NORWOOD, ) 
DIRECTOR OF THE ILLINOIS DEPARTMENT OF ) 
HEALTHCARE AND FAMILY SERVICES, in her ) 
official capacity, JOHN R. BALDWIN, DIRECTOR ) 
OF THE ILLINOIS DEPARTMENT OF ) 
CORRECTIONS, in his official capacity, ) 
MICHAEL HOFFMAN, ACTING DIRECTOR OF THE ) 
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ILLINOIS DEPARTMENT OF CENTRAL ) 
MANAGEMENT SERVICES, in his official ) 
capacity, AUDRA HAMERNIK, EXECUTIVE )  
DIRECTOR OF THE ILLINOIS HOUSING  ) 
DEVELOPMENT AUTHORITY,  in her official ) 
 capacity, LESLIE GEISSER MUNGER, ) 
 COMPTROLLER FOR THE STATE OF ILLINOIS, ) 
 in her official capacity,  and BRUCE RAUNER,  ) 
GOVERNOR OF ILLINOIS, in his official capacity, ) 
   ) 
 Defendants.  )
 
THIRD AMENDED COMPLAINT FOR DECLARATORY AND INJUNCTIVE RELIEF 

Introduction 

1. Plaintiff Illinois Collaboration on Youth (ICOY) and the 98 other plaintiff 

provider organizations owed money by the State of Illinois seek declaratory and injunctive relief 

against the defendant State officers and agency heads for violation of their constitutional rights.   

First, as set out in Count I, the defendants had no constitutional authority to enter and affirm 

these contracts while the defendant Governor was vetoing the funding of them. As late as June 

10, 2016, the defendant Governor had vetoed yet again the funding of the contracts that his 

agency heads had approved and entered. By such a course of conduct, the defendant Governor 

exceeded the powers of his office and conducted the public business for nearly the entire fiscal 

year without any budget in place as required by Article VIII of the Illinois Constitution or 

without any legislative authorization for the contracts. As a result, plaintiffs received no funding, 

took out loans still unpaid, laid off staff who cannot be replaced and have suffered other harm in 

violation of their constitutional rights to equal protection and due process of law.  

2. Second, as set out in Count II, and as a product of this unauthorized conduct of 

public business during fiscal year 2016, the General Assembly and the Governor reached 

agreement on a so called stop gap budget which is not a true budget. Public Act 99-524 provides 

very limited retroactive partial funding for some of the obligations incurred by the defendant 
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Governor and agency heads during fiscal year 2016 in the unconstitutional manner described 

above.  It also provides limited funding for obligations to be incurred in the first six months of 

fiscal year 2017. By doing so, and in violation of Article I, section 16 of the Illinois Constitution, 

the General Assembly has enacted a law, namely, Public Act 99-524, which impairs the legal 

remedies for non-payment of the contracts in the Court of Claims.  As set out below, the Court of 

Claims is a quasi-judicial agency responsible to the General Assembly and has a policy of 

providing legal relief only out of the sums appropriated by the General Assembly.  As set forth 

below, even if all the money allocated for fiscal year 2017 could be reallocated to fiscal year 

2016, the appropriated amounts still would not be sufficient to obtain relief by legal action for 

non-payment in the Court of Claims.  Accordingly, by an act of the General Assembly, and in 

violation of their rights under Article I, section 16 of the Illinois Constitution as well as the due 

process clause of the Illinois Constitution, plaintiffs have suffered an impairment of the 

obligations of contracts - namely, their legal remedies for non-payment  of the contracts. 

3. Finally, as set out in Count III, the so called stop gap budget  does not guarantee 

any meaningful payment at any level and thereby further violates the constitutional rights of 

plaintiffs to equal protection and due process of law and to be free of impairment of contracts.  

With only a limited number of specific designations for obligations to be paid to plaintiffs for 

fiscal year 2016, Public Act 99-524 largely gives unchecked discretion by the defendant 

Governor and agency heads to determine how much to pay and whom to pay - not for contracts 

to be entered in the future but for contractual services already rendered.  Public Act 99-524 

without any meaningful standards creates a kind of rump bankruptcy process whereby the 

Governor and agency heads can set up as a kind of court and decide without review the degree to 

which the plaintiff providers will receive a "haircut" for services rendered in the last fiscal year.   
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Public Act 99-524 also complicates the chances of plaintiffs receiving timely payment.  Instead 

of being paid out of general revenue, the agency heads must submit vouchers that are coded to 

alternative specific funds.  Plaintiffs have no idea how much money is in those funds.   Already 

in desperate financial condition in many cases, plaintiffs may receive 10 percent, 20 percent, 50 

percent, or 60 percent of the money due to them and may not receive it for months to come.  

Furthermore, the cumbersome nature of the coding of the vouchers will hold up payments for 

plaintiff organizations that are near collapse and have cut programs and continue to lay off staff. 

4. Accordingly, plaintiffs seek declaratory relief that by the actions set forth in 

Counts I, II and III, plaintiffs have suffered a violation of their constitutional rights.   As part of 

the final relief in this case,, plaintiffs seek an injunction against the defendant Governor and 

agency heads to redress such constitutional injury by directing the Comptroller to pay the entire 

sums due to the plaintiff organizations for fiscal year 2016, regardless of the limited funding and 

lack of specificity in Public Act 99-524.  Immediately, and for the pendency of this case, 

plaintiffs seek a preliminary injunction directing the Comptroller to preserve the status quo by 

(1) requiring defendants to act on an equal basis and submit all vouchers received from plaintiffs 

to the Comptroller with or without coding to specific funds, and  (2) ordering the Comptroller to 

pay immediately  all such vouchers more than 90 days overdue out of general revenue or specific 

funds, regardless of whether there is a specific legislative appropriation or not.  

Parties 

5. Plaintiff Illinois Collaboration on Youth (ICOY) is an Illinois not-for-profit 

corporation that is party to the contract signed by the Secretary of the Department of Human 

Services (DHS) for fiscal year 2016 and attached as Exhibit A. 

6. The contract attached as Exhibit A, renewed in this fiscal year, is typical in 

relevant part of the contracts signed by other plaintiffs having contracts with DHS.  
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7. Additional plaintiffs with contracts signed by the Secretary of DHS for fiscal year 

2016 are listed on Attachment 1, and each such plaintiff is incorporated into the allegations 

concerning these contracts by this reference. 

8. Plaintiff Addus Health Care, Inc. is an Illinois corporation that is party to the 

contract signed by the Director of the Department of Aging for fiscal year 2016 and attached as 

Exhibit B. 

9. The contract attached as Exhibit B is typical in relevant part of the contracts 

signed by other plaintiffs with the Department of Aging. 

10. Additional plaintiffs with contracts signed by the Director of the Department of 

Aging for fiscal year 2016 are listed on Attachment 2, and each such plaintiff is incorporated into 

the allegations concerning these contracts by this reference. 

11. Plaintiff Whiteside County Health Department is a public entity that is party to 

the contract signed by the Director of the Department of Public Health (DPH) for fiscal year 

2016 and attached as Exhibit C. 

12. The contract attached as Exhibit C is typical in relevant part of the contracts 

signed by other plaintiffs with DPH. 

13. Additional plaintiffs with contracts signed by the Director of DPH are listed on 

Attachment 3, and each such plaintiff is incorporated into the allegations concerning these 

contracts by this reference. 

14. Plaintiff Children’s Home & Aid is an Illinois not-for-profit organization that is 

party to the contract signed by the Director of the Department of Healthcare and Family Services 

(HFS) for fiscal year 2016 attached as Exhibit D. 
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15. The contract attached as Exhibit D is typical in relevant part of the contracts 

signed by other plaintiffs with HFS. 

16. Additional plaintiffs with contracts signed by the Director of HFS are listed on 

Attachment 4, and each such plaintiff is incorporated into the allegations concerning these 

contracts by this reference. 

17. Plaintiff New Moms Inc. is an Illinois not-for-profit organization that is a party to 

the contract signed by the Director of the Illinois Department of Corrections for fiscal year 2016 

attached as Exhibit E. 

18.  Plaintiff Jewish Vocational Service and Employment Center is an Illinois not-for-

profit organization that is party to the contract signed by the acting Director of the Illinois 

Department of Central Management Services for fiscal year 2016 attached as Exhibit F. 

19. Plaintiff Resurrection Project is an Illinois not-for-profit organization that is party 

to the contract with the Illinois Housing Development Authority for fiscal year 2016 attached as 

Exhibit G. 

20. Defendant James Dimas is the Secretary of the Illinois Department of Human 

Services and is sued here in his official capacity. 

21. Defendant Jean Bohnhoff is the acting Director of the Illinois Department of 

Aging and is sued here in her official capacity. 

22. Defendant Nirav Shah is the Director of the Illinois Department of Public Health 

and is sued here in his official capacity. 

23. Defendant Felicia Norwood is the Director of the Department of Health and 

Family Services and is sued here in her official capacity. 
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24. Defendant John R. Baldwin is director of the Illinois Department of Corrections 

and is sued here in his official capacity. 

25. Defendant Michael Hoffman is acting Director of the Illinois Department of 

Central Management Services and is sued here in his official capacity. 

26. Defendant Audra Hamernik is the Executive Director of the Illinois Housing 

Development Authority and is sued here in her official capacity.  

27. Defendant Bruce Rauner is Governor of Illinois and is sued here in his official 

capacity. 

28. Defendant Leslie Geissler Munger is the Illinois State Comptroller and is a 

defendant only for purposes of relief. Except where she is specifically named, she will be 

excluded from the term "defendants" as used below. 

Facts 

29. On February 18, 2015, the defendant Governor submitted to the General 

Assembly a proposed budget for fiscal year 2016, starting on July 1, 2015. 

30. The defendant Governor’s proposed budget provided for funding of most, if not 

all, of the services covered by the contracts that the defendant state officers later entered with the 

respective plaintiffs. 

31. On or about May 28 and 29, 2015, the General Assembly passed 27 appropriation 

bills for fiscal year 2016. 

32. Certain of these appropriation bills authorized the expenditure of money to pay 

plaintiffs for the contracts with defendants in either the same, or differing but comparable, 

amounts to those proposed by the defendant Governor. 

33. Specifically, five of these bills, House Bill 4153, House Bill 4158, House Bill 

4165, Senate Bill 2034, and Senate Bill 2037, which appropriated funding for human services, 
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authorized the expenditure of money to pay plaintiffs for the vast majority of the services 

covered by the contracts at issue in this complaint. 

34. Although these bills had passed both houses in late May, the General Assembly 

sent the appropriations bills to the Governor on or about June 22 to June 24, 2015. 

35. As Exhibit H, plaintiffs have attached a description of each contract entered with 

the defendant directors for fiscal year 2016 and have cross-referenced the specific line items in 

the various appropriation bills passed by the General Assembly.  

36. No further action by the Governor—or signature or consent—was necessary for 

the amounts appropriated by the General Assembly to become law. 

37. Nonetheless, on June 25, 2015, the Governor vetoed all of the relevant 

appropriation bills. 

38. The Governor’s veto included funding that he himself had planned for these 

services. 

39. At various times before and after the veto, the defendant directors induced 

plaintiffs to enter the contracts in the same standard form like those contracts attached as 

Exhibits A through G. 

40. Plaintiffs have attached all such contracts electronically on the thumb drive 

attached as Exhibit I, in compliance with 735 ILCS § 5/606.  

41. Plaintiffs include 98 agencies providing human services of various kinds that 

enter contracts annually with the respective defendants. 

42. At various times, plaintiffs signed and returned the contracts in the attached 

Exhibits that the defendant directors had sent them. 
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43. Plaintiffs signed and returned such contracts in the attached Exhibits after the 

General Assembly had appropriated the funds for the contracts. 

44. After the Governor’s veto on June 25, 2015, the defendant directors at various 

times accepted and returned the contracts in the attached Exhibits and enforced them through the 

end of fiscal year 2016. 

45. The defendant directors never proposed or took any action to suspend or terminate 

the contracts signed by plaintiffs in the attached Exhibits for lack of an appropriation by the 

General Assembly or for any other reason. 

46. Many of the contracts have a clause like Section 4.1 of Exhibit A, which states: 

This contract is contingent upon and subject to the availability of 
funds. The State, at its sole  option, may terminate or suspend 
this contract, in whole or in part, without penalty or further 
payment being required, if (1) the Illinois General Assembly or the 
federal funding source fails to make an appropriation sufficient to 
pay such obligation, or if funds needed are  insufficient for any 
reason, (2) the Governor decreases the Department's funding by 
reserving some or all of the Department's appropriation(s) pursuant 
to power delegated to the Governor by the Illinois General 
Assembly: or (3) the Department determines, in its sole discretion 
or as directed by the Office of the Governor. that a reduction is 
necessary or advisable based upon actual or projected budgetary 
considerations. Contractor will be notified in writing of the failure 
of appropriation or of a reduction or decrease. 

47. Defendants never invoked these rights, but continued the contracts in effect. 

48. At the same time, the plaintiffs were not readily able to withdraw from these 

contracts. 

49. First, the plaintiffs would have had to give 30 days' notice, and in doing so, such 

plaintiffs would have been among those least likely ever to be paid. 

50. Furthermore, the plaintiffs might face liability to their service populations if they 

abruptly withdrew even with 30 days' notice. 
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51. Plaintiffs also feared reprisal if they withdrew and the loss of funding not only 

from the defendants but from foundations and other funders for carrying out their missions. 

52. Furthermore, the defendant directors do not dispute that the plaintiffs should 

receive payment for these services during fiscal year 2016. 

53. Nonetheless, plaintiffs received no funding for any of the services they rendered 

in fiscal year 2016 at any point during the fiscal year. 

54. While a so called stop gap budget was passed on June 30, 2016, at the very close 

of fiscal year 2016, Public Act 99-524 has little money designated explicitly for the plaintiff 

organizations. 

55. Furthermore, plaintiffs have received no money to date pursuant to the stop gap 

budget. 

56. Defendant directors - during most of fiscal year 2016 and prior to the enactment 

of the "stop gap" budget - took the position that the Governor’s veto of the appropriations for 

these contracts on June 25, 2015 barred them from paying plaintiffs for services rendered under 

these contracts. 

57. As a result of this unorthodox manner of conducting public business, plaintiffs 

had to use up lines of credit, lay off professional and other staff, cut back programs and suffer a 

loss or degrading of their capabilities as service organizations. 

58.  Nonetheless, the defendants took the position that they could lawfully conduct 

the public business in this manner, without legislative authorization of these contracts, inflict 

such damage upon plaintiffs and leave plaintiffs to pursue such remedies as they might have in 

the Court of Claims. 
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59. None of this harm was necessary because of any political dispute between the 

Governor and the General Assembly, since the existences of these obligations to plaintiffs was 

never questioned or challenged or denied by the Governor or General Assembly. 

60. The Governor had the option under the Illinois Constitution to exercise a line-item 

veto to block only expenditures unrelated to the obligations which the defendants have 

acknowledged with respect to plaintiffs. 

61. Nonetheless, the Governor used his legislative power of veto to block the funding 

of the contracts that he and his subordinates had entered.  

62. On June 10, 2016, as the fiscal year 2016 drew to a close, the Governor again - for 

a second time - vetoed the full funding of the plaintiffs' contracts which had now been almost 

fully performed. 

63. On April 13, 2016, the General Assembly had passed SB 2046 which approved 

appropriations for nearly all of the contracts listed in Exhibit I. 

64. Specifically, SB 2046 approved the contracts with the Department of Human 

Services, the Department of Aging, the Illinois Housing and Development Authority, the 

Department of Public Health, and the Department of Healthcare and Family Services. 

65. On April 14, 2016, the General Assembly sent SB 2046 to the Governor 

66. On June 10, 2016, the Governor vetoed SB 2046 in its entirety. 

67. As in the previous veto of June 25, 2015, the Governor did not use the 

amendatory veto, or line item veto to allow the funding of the contracts that he and his designates 

have entered and enforced 

E
L

E
C

T
R

O
N

IC
A

L
LY

 F
IL

E
D

7/
20

/2
01

6 
7:

23
 P

M
7/

20
/2

01
6 

7:
23

 P
M

7/
20

/2
01

6 
7:

23
 P

M
7/

20
/2

01
6 

7:
23

 P
M

20
16

-C
H

-0
61

72
20

16
-C

H
-0

61
72

20
16

-C
H

-0
61

72
20

16
-C

H
-0

61
72

PA
G

E
 1

2 
of

 2
2

I2F SUBMITTED - 1716327926 - AMCCARTHY - 04/19/2017 02:09:17 PM  DOCUMENT ACCEPTED ON: 04/20/2017 11:55:54 AM

2017CH000112



11 
 

68. The Governor took this action to block the funding of the contracts although by 

June 10, 2016, the Governor and other defendants had already received the benefit of the 

performance of these contracts. 

69. On June 30, 2016, the General Assembly passed and the defendant Governor 

signed Public Act 99-524, popularly known as "the stop gap" budget. 

70. Public Act 99-524 does not purport to be a budget within the meaning of Article 

VIII of the Constitution - and is better described as providing interim funding in light of the 

impasse between the Governor and General Assembly as to an actual budget for fiscal year 2016. 

71. In particular, Public Act 99-524 has very little money explicitly for the contracts 

in Exhibit I. 

72. For example, for plaintiffs with contracts with the Department of Aging, plaintiffs 

state on information and belief and after careful review of Public Act 99-524 that there are no 

funds explicitly for such contracts. 

73. Article 74 of Public Act 99-524 says that appropriations in Articles 75 through 

225 are appropriated for use in the first six months of fiscal year 2017, but may be used to pay 

prior year costs.  

74. Whether that money is so used is discretionary with the defendant agencies. 

75. Public Act 99-524 also has various lump sum amounts to be used by the 

Department of Aging, the Department of Corrections and other agencies which may or may not 

be used to pay some unknown percent of the contracts listed in Exhibit I. 

76. Furthermore, instead of requiring plaintiffs to be paid out of general revenue as 

typically occurred in the past, Public Act 99-524 limits payments out of specific funds. 
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77. There are dozens of such funds, and vouchers are being held up by the defendant 

state agencies’ need to code them to the specific funds. 

78. Even then plaintiffs do not know if the specific funds will have cash in them to 

allow the Comptroller to pay them. 

79. The coding will take weeks if not months, and when defendants send over the 

vouchers to the Comptroller, such vouchers will be last in line for payment. 

80. The Comptroller in her discretion may nor may not move up an item for payment 

for any reason or no reason, subject to the prior of obligations to bond holders and court ordered 

payments. 

81. Plaintiffs do not know how much of the obligations of the contracts in Exhibit I 

will be paid. 

82. While the news media give figures of the stop gap budget covering 50 percent or 

some other percent of the obligations for both fiscal year 2016 and 2017, the defendants may 

choose without any standard or criteria to pay nothing, 10 percent, 20 percent, or other amount 

for services already rendered. 

Irreparable Injury 

83. For lack of payment, most plaintiffs have used up all available lines of credit. 

84. Many plaintiffs have no credit remaining. 

85. Most plaintiffs have had to use cash reserves and many have no cash reserves 

remaining. 

86. Many plaintiffs will have difficulty in meeting payroll within the next 30 days. 

87. At least six or more plaintiff organizations face total closure. 

88. The financial security and credit of many plaintiff organizations have been 

destroyed by the defendants' course of conduct. 
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89. Plaintiffs in some cases have laid off up to 30 percent or more of their 

professional staff. 

90. In some cases plaintiffs have closed critically needed programs, for which there 

are no alternatives in their areas. 

91. All of this injury will increase to a catastrophic degree as the plaintiffs wait under 

the complex procedures of Public Act 99-524 to determine when and if they receive any funding 

for the millions of dollars owed them for services in fiscal year 2016. 

92. Furthermore, once services and programs are eliminated, many will be incapable 

of restoration. 

93. Indeed, the anticipated amounts from Public Act 99-524 - if anything comes at all 

- will not allow for rehiring of staff or restoration of programs but simply allow some kind of 

current effort to continue. 

94. It will ultimately be difficult for plaintiffs even if they receive full funding at the 

end of this case to find the same professional staff, or the equivalent. 

95. Likewise in many cases because of the layoffs plaintiffs have already lost the 

personal networks and relationships in the communities they serve. 

96. These personal networks and relationship are crucial in reaching the neediest 

clients. 

97. Many of these clients are youth, homeless persons, persons with HIV/AIDS, or 

low income persons with persistent mental health and behavioral issues. 

98. Already many of these former clients have ended up in the jails of the state 

because there is no other place for them to go. 
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99. Because of defendants' course of conduct, the entire infrastructure of State 

supported social services to the needy is at risk of collapse. 

COUNT I 
(ULTRA VIRES CONDUCT BY STATE OFFICIALS) 

100. By the acts set forth above, and in excess of their lawful powers of their office, 

the defendant Governor used his legislative power under Article III of the Illinois Constitution to 

veto the funding of plaintiffs' contracts while he used his executive power under Article IV to 

enter, affirm, continue and enforce these contracts without any funding or payment of these 

contracts during fiscal year 2016. 

101. Defendants have no constitutional authority to conduct the public business of the 

state in this extensive and deliberate manner for plaintiffs and hundreds of other providers, with 

no legislative appropriation in place because of the defendant Governor's own acts. 

102. The conduct of public business in this manner is beyond the powers of their 

office, in conflict with Article VIII, section 2 which requires General Assembly approval of 

expenditures. 

103. Such conduct is even more legally egregious when the defendants themselves and 

not the General Assembly blocked the funding of these contracts. 

104. Furthermore, such conduct has denied their rights to equal protection of the laws, 

as other vendors of the state were paid, and plaintiffs were unequally harmed by the budget 

impasse and the conduct of State business in this manner because plaintiffs serve the poor and 

the indigent. 

105. Furthermore, such a course of conduct has denied plaintiffs due process of law 

and deprived them without compensation of their contractual rights.  

WHEREFORE, plaintiffs pray this Court to: 
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A. Declare that the defendants exceeded their legal and constitutional authority - and 

their lawful powers of office - by entering and continuing the contracts with 

plaintiffs through fiscal year 2016 while vetoing the funding to these very 

contracts and denying any payment to plaintiffs; 

B. Declare that such action by the Governor and other defendants as set forth in 

paragraph B denies the plaintiffs due process of law and equal protection of the 

law in violation of the Illinois Constitution;  

C. Declare that there under Article VIII, section 2 of the Illinois Constitution, there is 

no authority for conducting the public business in this manner;  

D. Grant permanent injunctive relief requiring the defendants to redress the 

constitutional violations by defendants as set forth above by immediate payment 

of the vouchers submitted by plaintiffs for services rendered in fiscal year 2016, 

regardless of whether there are sufficient appropriated funds in Public Act 99-

524; 

E. Grant preliminary injunctive relief to require defendants and the defendant 

Comptroller to preserve the status quo and keep the current network of social 

services in place by immediately paying plaintiffs for the most seriously overdue 

bills, including bills more than 90 days overdue; and 

F. Grant plaintiffs such other legal relief as may be appropriate. 

COUNT II 
(IMPAIRMENT OF OBLIGATIONS OF CONTRACTS) 

106. By the acts set forth above, including the execution of Public Act 99-524, the 

defendants have also impaired the obligation of contracts, in violation of Article I, section 16 of 

the Illinois Constitution. 
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107. Public Act 99-524 is a law that ensures the impairment of the obligation of 

contracts because it limits the right of plaintiffs to sue in the Court of Claims for non-payment of 

the contractual obligations in fiscal year 2016. 

108. Public Act 99-524 has little money explicitly designated for the contractual 

obligations incurred by plaintiffs in fiscal year 2016. 

109. Article 74 of Public Act 99-524 allows the defendant agency heads to reallocate 

money appropriated for fiscal year 2017 to pay for obligations incurred in the prior year. 

110. There is no guarantee that defendants will use such authority to pay for the 

obligations incurred in fiscal year 2016 or if so, which obligations they will pay and in what 

amounts. 

111. However, even if all such money to be spent in fiscal year 2017 is reallocated to 

pay for prior year obligations, there are insufficient funds to pay for the obligations incurred in 

fiscal year 2016.  

112.  Defendants in some cases are unilaterally rewriting the contracts for fiscal year 

2016 previously signed so as to provide funding that is significantly below the amounts in the 

original contracts attached as Exhibit I. 

113. Plaintiffs are receiving these unilaterally rewritten contracts as if they are binding 

on them for the reduced amounts. 

114. By such action, and rewriting the previously executed contracts without plaintiffs' 

consent at much lower amounts, defendants have violated the rights of plaintiffs to due process 

under Article I, section 2. 

115. Public Act  99-524 also limits the legal remedies available to the plaintiffs in the 

Court of Claims, and impairs their ability to sue for non-payment. 
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116. The Court of Claims has a policy of not paying claims on contracts performed in a 

prior year except out of appropriations enacted by the General Assembly. 

117. By enacting Public Act 99-524, the General Assembly has enacted a law that 

impairs if not eliminates the possibility of a legal remedy for non-payment in the Court of 

Claims. 

118.  By such actions, the defendants have violated the constitutional rights of plaintiffs 

to receive due process of law and to be free of laws like Public Act 99-524 that impair their 

contractual obligations. 

WHEREFORE, plaintiffs pray this Court to: 

A. Declare that by the acts set forth above, including but not limited to the 

continuation of these contracts through the fiscal year without payment, and the 

execution of Public Act 99-524 at the end of the fiscal year to ensure there will 

not be full or reasonable payment, the defendants have violated Article I, section 

16 of the Illinois Constitution, which prohibits the legislative impairment of the 

obligation of contracts; 

B. Declare that by the acts set forth above, defendants have also violated plaintiffs' 

rights to due process of law under Article I, section 2; 

C. Issue preliminary injunctive relief to bar defendants from continuing in this 

unconstitutional scheme and to provide payment for vouchers submitted by 

plaintiffs and overdue by 90 days or more; 

D. Issue permanent injunctive relief to ensure that plaintiffs receive full payment of 

the contracts entered in fiscal year 2016, notwithstanding the attempt of 

defendants through the vetoes of full funding as described above and through the 
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enactment of Public Act 99-524 to impair the remedies for non-payment of the 

contracts in the Court of Claims in violation of Article I, section 16, and otherwise 

to deny them due process of law under Article I, section 2. 

E. Grant plaintiffs legal fees under Section 5 of the Illinois Civil Rights Act of 2003, 

740 ILCS 23/5; 

F. Grant such other temporary and permanent injunctive relief as may be 

appropriate. 

COUNT III 
(ADDITONAL CONSTITUTIONAL VIOLATIONS) 

118. As set forth above, Public Act 99-524 fails to provide funding for the obligations 

incurred by plaintiffs in fiscal year 2016. 

119. Defendant officials can decide in effect which claims accrued against the State of 

Illinois prior to enactment of Public Act 99-524 and now performed in full will be entitled to 

retroactive payment. 

120. As set forth above, defendant officials are currently using Public Act 99-524 to 

act in a quasi judicial capacity to determine which contractual claims will be honored and which 

will not. 

121. Under Public Act 99-524, there is virtually no limit on their discretion or 

obligation to act equally or impartially.  

122. While defendant officials may exercise discretion as public officers to commit 

sums from a general or lump sum appropriation for particular contracts that they choose to enter, 

the General Assembly may not confer a judicial type power on the defendants to decide 

retroactively and on a general basis which obligations against the State will be paid and which 

will not be. 
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123. Furthermore, in this case there is no requirement that defendants treat all claims 

equally, although the contractual obligations are equally legitimate. 

124. Such a process denies plaintiffs equal protection of the laws since it is necessarily 

arbitrary and capricious. 

125. Plaintiffs have no opportunity to be heard before these decisions are made. 

126. Such a process denies plaintiffs due process of law since it denies fundamental 

fairness. 

127. Such a process denies plaintiffs due process of law since it is a forfeiture of their 

contractual rights and services without compensation. 

128. Finally, such a process denies the principle of separation of powers since it 

accords to the defendants a quasi-judicial authority to determine which claims will be paid and 

which will not. 

WHEREFORE, plaintiffs pray this Court to: 

A. Declare that by the acts set forth above, the defendants are currently violating the 

rights of plaintiffs to equal protection of the laws and due process of the laws; 

B. Declare that by the acts set forth above the defendants are resolving claims 

against the State in a quasi judicial manner and without standards in a manner that 

violates the principle of the separation of powers as set forth in Article II, Section 

1 of the Illinois Constitution; 

C. Grant plaintiffs the preliminary injunctive relief sought in the prayers for relief in 

Counts I and II above; 

D. Grant plaintiffs permanent injunctive relief as sought in the prayers for relief in 

Counts I and II above; 

E
L

E
C

T
R

O
N

IC
A

L
LY

 F
IL

E
D

7/
20

/2
01

6 
7:

23
 P

M
7/

20
/2

01
6 

7:
23

 P
M

7/
20

/2
01

6 
7:

23
 P

M
7/

20
/2

01
6 

7:
23

 P
M

20
16

-C
H

-0
61

72
20

16
-C

H
-0

61
72

20
16

-C
H

-0
61

72
20

16
-C

H
-0

61
72

PA
G

E
 2

1 
of

 2
2

I2F SUBMITTED - 1716327926 - AMCCARTHY - 04/19/2017 02:09:17 PM  DOCUMENT ACCEPTED ON: 04/20/2017 11:55:54 AM

2017CH000112



20 
 

E. Grant plaintiffs their legal fees as sought in the prayers for relief in Counts I and 

II above; 

F. Grant plaintiffs such injunctive and other relief as may be appropriate. 

 
Dated: July 20, 2016 By: 
 
  s/ Sean Morales-Doyle  
 One of Plaintiffs’ Attorneys 
Thomas H. Geoghegan 
Michael P. Persoon 
Sean Morales-Doyle 
Samantha Liskow, of counsel 
Despres, Schwartz & Geoghegan, Ltd. 
77 West Washington Street, Suite 711 
Chicago, Illinois 60602 
(312) 372-2511 
Cook County Attorney Code 70814 
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IN THE CIRCUIT COURT OF COOK COUNTY, ILLINOIS 
COUNTY DEPARTMENT, CHANCERY DIVISION 

Illinois Collaboration on Youth, et al., ) 
   ) 
   )  
 Plaintiffs,  ) Case No. 16 CH 6172 
   ) 
  v. ) 
   ) Hon. Rodolfo Garcia 
James Dimas, Secretary of ) 
the Illinois Department of Human ) 
Services, in his official capacity, et al., ) 
   ) 
 Defendants.  ) 
 

PLAINTIFFS' RENEWED MOTION FOR PRELIMINARY INJUNCTION 

Plaintiffs Illinois Collaboration on Youth, by their undersigned counsel, respectfully 

move that this Court: (1) set an immediate hearing date for; and (2) grant a preliminary 

injunction requiring the defendant state officials and defendant Comptroller to begin payment of 

bills and vouchers submitted by the plaintiff organizations for services performed. For the 

pendency of the suit, plaintiffs seek an order requiring payments for such bills and vouchers now 

overdue by 90 days or more. In the alternative, plaintiffs request that this motion for a 

preliminary injunction be consolidated with proceedings for a permanent injunction. In support 

of this motion, plaintiffs state as follows: 

1.  Plaintiffs have filed a Third Amended Complaint which sets forth the reasons for preliminary 

and permanent injunctive relief, notwithstanding the enactment of Public Act 99-524 otherwise 

known as the "stop gap budget." 

2.  Despite the stop gap budget, the harm originally sued on continues. Public Act 99-524 creates 

additional and new violations of plaintiffs' constitutional rights and inflicts additional irreparable 

injury. 

ELECTRONICALLY FILED
7/20/2016 7:26 PM7/20/2016 7:26 PM7/20/2016 7:26 PM7/20/2016 7:26 PM

2016-CH-061722016-CH-061722016-CH-061722016-CH-06172
CALENDAR: 02

PAGE 1 of 3
CIRCUIT COURT OF

COOK COUNTY, ILLINOIS
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CLERK DOROTHY BROWN
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3.   Plaintiffs have an ascertainable right to payment for services performed that is in need of 

protection. 

4.  Plaintiffs have legal claims that are likely to succeed and raise a fair question of law.    

5.  Plaintiffs will suffer irreparable injury unless relief is granted, as set forth in the Third 

Amended Complaint as well as the affidavits of Anne Statton, Polly Poskin, Arlene Happach, 

Shannon Stewart, and Michael Turner. 

6.  As set forth in the Third Amended Complaint, plaintiffs have no adequate legal remedy, and 

Public Act 99-524 has unconstitutionally impaired any legal remedy for non-payment in the 

Court of Claims. 

7.  The balance of harms and the public interest strongly favor preliminary injunctive relief in 

order to continue the existing social service delivery system. 

8.  Plaintiffs seek leave to file a revised memorandum of fact and law in support of this motion 

for preliminary injunction by no later than the date of the status hearing set by this Court to 

determine a briefing schedule or response date by defendants to the motion. 

 

 

WHEREFORE, plaintiffs request this Court to set an immediate hearing date on this motion for 

preliminary injunction and to grant such injunction on a preliminary or permanent basis and give 

plaintiffs leave to file a revised memorandum of fact and law by no later than July 25, 2016 so as 

to take account of recent events in the case. 
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        Respectfully submitted,  

Dated: July 20, 2016  /s/ Sean Morales-Doyle   
  One of Plaintiffs’ Attorneys 
Thomas H. Geoghegan 
Michael P. Persoon 
Sean Morales-Doyle 
Samantha Liskow, of Counsel 
Despres, Schwartz & Geoghegan, Ltd. 
77 West Washington Street, Suite 711 
Chicago, Illinois 60602 
(312) 372-2511 
Cook County Attorney #70814 
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IN THE CIRCUIT COURT OF COOK COUNTY 
COUNTY DEPARTMENT, CHANCERY DIVISION 

ILLINOIS COLLABORATION ON YOUTH, ) 
et al.,   ) 
   ) 
 Plaintiffs,  ) 
   ) No. 16 CH 6172 
  v. ) 
   ) The Honorable Rodolfo Garcia 
JAMES DIMAS, Secretary of the Illinois ) 
Department of Human Services, in his official ) 
capacity,  et al.,  ) 
   ) 
 Defendants.  ) 
 

PLAINTIFFS’ COMBINED MEMORANDUM IN RESPONSE TO DEFENDANTS’ 
SECTRION 2-619.1 MOTION TO DISMISS AND REPLY IN SUPPORT OF 
PLAINTIFFS’ RENEWED MOTION FOR PRELIMINARY INJUNCTION 

 

 

ELECTRONICALLY FILED
8/18/2016 4:28 PM8/18/2016 4:28 PM8/18/2016 4:28 PM8/18/2016 4:28 PM

2016-CH-061722016-CH-061722016-CH-061722016-CH-06172
CALENDAR: 02

PAGE 1 of 16
CIRCUIT COURT OF

COOK COUNTY, ILLINOIS
CHANCERY DIVISION

CLERK DOROTHY BROWN

I2F SUBMITTED - 1716327926 - AMCCARTHY - 04/19/2017 02:09:17 PM  DOCUMENT ACCEPTED ON: 04/20/2017 11:55:54 AM

2017CH000112



1 
 

Introduction 

To restate the case: the plaintiffs who carry out the human service programs of the State 

seek a preliminary injunction to pay off certain back bills from fiscal year 2016, now overdue by 

up to a year or more, so they can continue with these same programs now, in fiscal year 2017.  

Plaintiffs seek the same kind of preliminary injunction order attached as Exhibit 1 and issued by 

Circuit Court of the 20th Judicial Circuit on July 10, 2015 in cause No. 15 CH 475 and upheld by 

the Appellate Court on July 24, 2015 in AFSCME v. State, 2015 Il App (5th) 150277-U. Under 

this still effective preliminary injunction, based entirely on state law claims, not federal consent 

decrees, the State of Illinois has now paid to State employees—including the defendants—

billions of dollars in salaries and wages. Under the same preliminary order, the defendant 

Comptroller is paying the wages and salaries of defendants without any appropriation from the 

General Assembly. The Illinois Supreme Court declined to consider the case on direct appeal 

from the Circuit Court, see Order of 7/17/2015, attached hereto as Exhibit 2, leaving in effect the 

order of payment without any appropriation pursuant to Article VIII of the Constitution, and the 

State defendants did not appeal the decision of the Appellate Court. 

In this case plaintiffs have claims at least as strong if not stronger than the State 

employees and officers to their pay. For one thing, despite the passage of a very partial “Stop 

Gap Budget,” many of the plaintiffs have received no payments for services under contracts that 

they have fully performed. By contrast, the State employees and officers have not missed a 

payday. As set out in the motion—and not seriously disputed by the defendants—the human 

services infrastructure of the State is on the verge of collapse. In addition, the legal claims are 

stronger. In AFSCME v. State, the employees argued only a claim under the Contracts Clause, 

though the General Assembly had not enacted a law like the Stop Gap Budget: that is, there was 

no legislative impairment. Furthermore, under the “officer exception,” the defendant officers 
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2 
 

were not trying to enforce the collective bargaining agreements without payment and were not 

running the State in the unauthorized and unlawful way they have carried out the State’s business 

here. The irreparable injury is greater, the impairment of contract is greater, and the ultra vires 

actions are more serious. 

Significantly, in the March 24, 2016, decision of the Illinois Supreme Court in State 

(Department of Central Management Services) v. AFSCME, Council 31, 2016 IL 118422 

(hereinafter “State (CMS)”), the Court stated that it might sustain Contract Clause claims like 

Count II where the contract did not have a specific disclaimer of liability. The Court did not rely 

on Article VIII, but a specific statutory disclaimer in Section 21 of the Public Labor Relations 

Act, 5 ILCS § 315/21, that a multi-year collective bargaining agreement would not take effect 

until there was a prior approval by the General Assembly. While the defendants try to argue 

there is a disclaimer here, the plain language of Section 4.1 of Exhibit A to the complaint is clear 

that in the absence of a legislative appropriation, the defendants have only a right to terminate 

the contract prospectively, and not cancel retroactively any existing liability for services already 

rendered. Section 4.1 of Exhibit A does not apply here and indeed the defendant officers have 

done the very opposite: not given notice of cancellation, but enforced these contracts to the very 

end. 

Argument 

I. For the violations set out in the Third Amended Complaint, this Court has authority 
to order payment without legislative appropriation. 

As set out in the Introduction, an Illinois state trial court—upheld by the Illinois 

Appellate Court—has ordered the state to pay billions to date without any appropriation. Under 

this preliminary injunction, the Comptroller has written checks without demurrer, and the order 

has been left in place by defendants. Unlike the directors of the plaintiff organizations, no State 
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official or agency head has missed a payday. It is ironic, to say the least, that they are quite 

willing to deny the same relief to the people who work for the plaintiff organizations. According 

to defendants, they owe plaintiffs absolutely nothing, except whatever they may choose to 

reallocate to fiscal year 2016 from the Stop Gap Budget, also known as Public Act 99-524, 

enacted on June 30, 2016. Instead of joining in this motion to get the same relief obtained for 

themselves, they continue—heartlessly—to tell plaintiffs they have no rights at all, even though 

plaintiffs are supposed to carry out the same contracts in fiscal year 2017 that they carried out 

without any pay throughout fiscal year 2016. 

Of course it is extraordinary relief to order payments without legislative appropriation—

but operation of the State without a budget is an unreal and even bizarre spectacle, surely not 

foreseen by those who drafted the 1970 Illinois Constitution. In this case, the equities favor such 

an order. First, there is a serious constitutional wrong. Even the defendants do not specifically 

deny that they acted unlawfully or ultra vires in entering and enforcing these contracts while 

vetoing the appropriations for them. Second, as a practical matter, such an order here does not 

frustrate or interfere with any action of the legislative branch, i.e., the General Assembly itself.  

Indeed, on two occasions, the General Assembly passed bills that provided for the payment of 

these contracts. The real separation of powers question arises not because the General Assembly 

failed to act but because the Governor misused his veto power to block the funding of contracts 

that as an executive he and his agency heads had a duty to pay in a business-like manner.   

An even stronger basis for this relief comes from the Illinois Supreme Court itself, in the 

same State (CMS) decision on which defendants rely. In that case, the Supreme Court at least by 

implication made clear that Article VIII is not necessarily a bar to judicial relief. In that case, 

considering a collective bargaining agreement, the Court held that it would not order an arbitral 
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award increasing pay beyond what the General Assembly had expressly authorized. But rather 

than rely on Article VIII as the ground, the Court relied primarily on Section 21 of the Public  

Labor Relations Act. 2016 IL 118422 at ¶¶ 44, 52-54. Section 21 was an explicit requirement 

that the General Assembly must approve the level of pay in a multiyear collective bargaining 

agreement, and such a specific disclaimer of liability in a specific type of contract meant that the 

contract itself denied the right of payment without legislative approval. As part of the contract, 

the disclaimer acted from the very inception, prospectively, to limit the state’s liability. 

Otherwise, notwithstanding Article VIII, the Supreme Court made clear that there might well be 

a case for judicial enforcement of a payment without a legislative authorization. Id. at ¶ 52-54. 

While reversing the holding of the Appellate Court in State (CMS), 2014 Ill App (1st) 

130262  (2014), the Supreme Court acknowledged that court’s concern about letting “the 

General Assembly in every appropriation bill to impair the State’s obligations under its 

contracts.” 2016 IL 118422 at ¶ 52. The Court highlighted the importance of the specific 

exclusion in Section 21, and went out of its way to say that it was not approving a blanket 

impairment simply for lack of a legislative appropriation: 

The partial concurrence and partial dissent (dissent) shares the 
appellate court’s concern, suggesting that under today’s decision, 
the State may now avoid its contractual obligations simply by not 
making the necessary appropriations. This case, however, does not 
involve every species of contract with the State. Rather, this case 
involves a multiyear collective bargaining agreement that is, by 
statute, “[s]ubject to the appropriation power of the employer.” 5 
ILCS 315/21 (West 2014)…[T]he failure of that contingency to 
occur cannot “impair” AFSCME’s agreement with the State. 

* * * 

We reiterate that this case involves a particular contract: a 
multiyear collective bargaining agreement. Whether other state 
contracts with different provisions and different controlling law 
could also be subject to legislative appropriation without offending 
the contracts clause is not before us. 

E
L

E
C

T
R

O
N

IC
A

L
LY

 F
IL

E
D

8/
18

/2
01

6 
4:

28
 P

M
8/

18
/2

01
6 

4:
28

 P
M

8/
18

/2
01

6 
4:

28
 P

M
8/

18
/2

01
6 

4:
28

 P
M

20
16

-C
H

-0
61

72
20

16
-C

H
-0

61
72

20
16

-C
H

-0
61

72
20

16
-C

H
-0

61
72

PA
G

E
 5

 o
f 

16

I2F SUBMITTED - 1716327926 - AMCCARTHY - 04/19/2017 02:09:17 PM  DOCUMENT ACCEPTED ON: 04/20/2017 11:55:54 AM

2017CH000112



5 
 

* * * 

For all the reasons discussed above, we hold that section 21 of the 
Act, when considered in light of the appropriations clause, evinces 
a well-defined and dominant public policy under which multiyear 
collective bargaining agreements are subject to the appropriation 
power of the State…We further hold that the arbitrator’s 
award…violated this public policy. 

Id. at ¶¶ 52-56 (internal citations omitted, emphasis supplied). 

To let the defendants impair these obligations—on hundreds of contracts—would 

“create[ ] uncertainty, generally, as to the State’s obligations under its contracts.” Compare id. at 

¶ 54. It would do just what the Supreme Court in State (CMS) indicated that the judiciary should 

prevent. Surely the Supreme Court’s warning, issued on March 24, 2016, was crafted with the 

budget impasse in mind. Furthermore, in this case, unlike State (CMS), there is no “well-defined” 

and “dominant public policy” that would require an advance legislative appropriation for these 

human service contracts. Indeed, there is no policy at all, and no disclaimer of liability in the 

contract itself or fairly implied like that of Section 21. 

Finally, Illinois courts have ordered monetary payments for lesser breaches of the 

Constitution. See., e.g., Jorgensen v. Blagojevich, 211 Ill. 2d 286 (2004); IL County Treasurers 

Ass’n v. Hamer, 2014 IL App (4th) 130286. 

II. Plaintiffs’ contracts do not exclude liability for services rendered. 

It is telling that the defendants’ motion runs on for pages in a vague and general way 

about a disclaimer of liability—without ever quoting or parsing it. There is no such disclaimer. 

In the case of the Department of Human Services, for example, section 4.1 of Exhibit A to the 

Third Amended Complaint says: 

This contract is contingent upon and subject to the availability of 
funds. The State, at its sole option, may terminate or suspend this 
contract, in whole or in part, without penalty or further payment 
being required, if (1) the Illinois General Assembly or the federal 
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funding source fails to make an appropriation sufficient to pay 
such obligation, or if funds needed are insufficient for any reason, 
(2) the Governor decreases the Department’s funding by reserving 
some or all of the Department's appropriation(s) pursuant to power 
delegated to the Governor by the Illinois General Assembly: or (3) 
the Department determines, in its sole discretion or as directed by 
the Office of the Governor that a reduction is necessary or 
advisable based upon actual or projected budgetary considerations. 
Contractor will be notified in writing of the failure of appropriation 
or of a reduction or decrease. 

Third Amend. Compl. ¶ 46 (emphasis added). 

Defendants never terminated or suspended the Agreement—or any of the contracts in 

Exhibit I of the Complaint. The Defendants do not even dispute this fact in response to Plaintiffs’ 

motion for preliminary injunction. Furthermore, even if they had terminated or suspended a 

contract (and they did not), Section 4.1 only relieves the defendants from further payment, i.e., 

liability for the balance of the year. Of course that would bar “expectation” damages, but it 

would not bar liability for services already performed. Nor can defendants cite a “well-defined” 

or “dominant” public policy, like Section 21 of the Public Labor Relations Act, to read this 

language as barring such payment, or for allowing such a forfeiture. 

Defendants may not rely on State (CMS) as a defense to liability under the Contracts 

Clause. 

III. Plaintiffs have stated a claim under the Contracts Clause, and they are likely to 
succeed on their claim. 

In both AFSCME v. State and in State (CMS), 2014 IL App (1st) 130262, the Illinois 

Appellate Court found an actual or potential impairment of contract just from the mere lack of an 

appropriation. The Supreme Court, while reversing the outcome in State (CMS), left open the 

possibility of finding an impairment from the mere absence of an appropriation in a case not 

involving a multi-year collective bargaining agreement. See 2016 IL 118422 at ¶¶ 52-54. 

Accordingly, there can be a violation of Article I, section 16, even without a law that specifically 
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impairs a contract. These two holdings are in keeping with the purpose of the Contracts Clause, 

which should stop the General Assembly from doing indirectly or by omission what it may not 

do directly—that is, render payment of a contract less secure, or impossible. See generally U.S. 

Trust Co. v. New Jersey 431 U.S. 1 (1976). Furthermore, the obligation against impairment of 

contracts is part of a broader obligation on the State to provide substantive due process. 

Logically, then, even in the absence of a legislative act by the General Assembly, the Governor’s 

veto—the frustration of two attempts by the General Assembly to fund these contracts—is also 

by itself an affirmative legislative act that has rendered payment less secure. See Defs. Br. at 12 

(citing Williams v. Kerner, 30 Ill. 2d 11, 14 (1963), for the proposition that the veto is a 

legislative act). 

Nonetheless, this case fits literally into Article I, section 16.  There was a law passed, 

P.A. 99-542—the compromise known as the Stop Gap Budget—that once and for all makes full 

payment of the contracts less secure, if not impossible. It is no answer for defendants to say that 

at least plaintiffs, or some of them, will get “something.” Nor is it an answer to say that it is 

“speculative” to say whether plaintiffs can recover the full amount in the Court of Claims. By the 

very reliance on Article VIII to deny liability, the defendants necessarily take the position that 

plaintiffs should get nothing in the Court of Claims. Surely they will take that position if any 

legal actions proceed. In fact, at least one of the Defendants, Jean Bohnhoff, the Director of the 

Department on Aging, has recently told some plaintiffs explicitly that a remedy cannot be 

obtained in the Court of Claims without “an appropriation and a signed balanced budget,” and 

that “A Stop Gap Spending Bill is not a budget.” See 8/16/16 Bohnhoff email to Plaintiff New 

Age Elder Care, attached hereto as Exhibit 3. Plaintiffs have set out why these actions are futile. 

But in any event, the Stop Gap Budget makes this legal remedy less secure. As noted in U.S. 
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Trust, there need not be “total destruction” of the right. Id at 26-27. Indeed, the bondholders in 

U.S. Trust had a far better chance of full recovery than plaintiffs do here. Nor can defendants 

claim that somehow the “public welfare” required this devastating impairment of the plaintiffs’ 

contracts. To the contrary, the reckless actions taken by these officers imperil the State’s 

infrastructure for delivering human services. 

Furthermore, there is not just a law impairing these obligations, but a retroactive one, 

adopted on the last day of the fiscal year, to give short shrift to contracts that on that very day 

were fully performed. 

IV. Plaintiffs have stated an ultra vires or “officer exception” claim, and are likely to 
succeed on that claim. 

While defendants question the authority of the Court to order relief in this case, 

defendants do not try to defend their own actions as lawful. That is, at no point in the motion to 

dismiss do the defendants try to justify entering and enforcing the contracts while vetoing the 

funds to pay for them—or that the Governor properly used his legislative power to frustrate 

contracts that he had a duty as the chief executive to enforce. Nor do defendants claim that they 

acted properly in conducting the public business in this way for an entire fiscal year without any 

budget or appropriations. Defendants do not seek a ruling that in conducting business in this 

way, they acted within their lawful authority. 

Furthermore, such an argument, if it were made, would be in seeming conflict with the 

position of the State made in AFSCME v. State. Had the Circuit Court not issued the order 

attached as Exhibit 1, the public business of the State would have stopped. No one would have 

continued working—nor should they have done so. In effect, the argument was that no officer 

could have or should have continued the public business, without appropriations under Article 

VIII. So it would be hypocritical for the State to argue now that continuing the public business in 
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this way is lawful or legitimate. Indeed, unlike the state employees, plaintiffs had to continue in 

the contracts, at least for a period of time, even if they gave notice of withdrawal; and even if 

they did, they might be liable for breach. Furthermore, plaintiffs also had other commitments—to 

outside agencies and foundations—that would make it difficult for them to withdraw from these 

human services programs. 

At any rate, the defendants can hardly deny the actions of the Governor and his 

department heads are ultra vires—in excess of their powers—when they induced plaintiffs to 

enter contracts that were unauthorized and illusory. 

The defendants do object to the analogy drawn by plaintiffs to the kind of unconscionable 

business practice that would violate the Consumer Fraud and Deceptive Practices Act. And of 

course plaintiffs do not mean that the Act literally applies to state officers. But in cases like 

Smith v. Jones, 113 Ill.2d 126 (1986), the Illinois Supreme Court has held that defendant officers 

act ultra vires when they engage in business-type fraud. And where there is an element of such 

fraud, the Immunity Act does not apply. In Smith v. Jones, the Court referred to affirmative 

fraud, an actual misrepresentation, which was the extent of the fraud prohibited at the time. But 

plaintiffs note that there has been a significant expansion in the fraud that is actionable under the 

Consumer Fraud and Deceptive Practices Act. See Robinson v. Toyota, 201 Ill.2d 403, 417-18 

(2002). The treatment of plaintiffs by defendants is the kind of inexcusable conduct that is now 

prohibited under Illinois law—unconscionable and inflicting substantial injury. Id. Likewise a 

disclaim for services rendered would be an unconscionable contract term, unfairly imposed, 

within the meaning of UCC § 2-302. Indeed, in State (CMS) the Illinois Appellate Court cited the 

Iowa Supreme Court’s decision that non-payment of State contracts could represent a form of 

unconscionable behavior. 2014 IL App (1st) 130262, ¶¶ 38-39. Significantly, while reversing the 
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Appellate Court on the particular facts of that case, the Supreme Court made clear that when 

there is no specific exclusion of liability in the contract itself—as in this case—then such 

behavior may be unconscionable. So in this case the reasoning quoted by the Illinois Appellate 

Court from the decision in Iowa Supreme Court in AFSCME/Iowa Council 61 v. State, 484 

N.W.2d 390 (Iowa 1992), should apply. 

In this case, there is at least an element of fraud, at least as great as that often cited in 

cases that pierce a corporate veil. Inadequate capitalization is a major factor in determining 

whether plaintiffs can pierce the veil because “[a]bsent adequate capitalization, a corporation 

becomes a mere liability shield.” Fiumetto v. Garrett Enters., 321 Ill. App. 3d 946, 958-59 

(2001). Similarly, the Governor may not veto adequate appropriations and then raise Article VIII 

and sovereign immunity as “liability shields.” Neither the Illinois Constitution nor the Immunity 

Act was enacted to perpetrate a fraud. 

Because of the “officer exception” and the particular conduct alleged here, the principle 

of sovereign immunity does not apply. See Leetaru v. Board of Trustees of the Univ. of Ill., 2015 

IL 117485, ¶ 48 (collecting cases). Relief in such cases cannot affect or “control the operations 

of the State” because the State cannot be presumed to engage in this type of conduct. Id. at ¶ 47. 

V. Plaintiffs have stated constitutional claims for denial of equal protection and due 
process. 

Plaintiffs hereby incorporate their arguments regarding the merits of Count III set forth in 

their opening brief in support of their Renewed Motion for Preliminary Injunction and stand on 

those arguments in response to Defendants’ motion to dismiss. 
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VI. Where Plaintiffs have stated valid claims for relief, sovereign immunity does not 
apply. 

A. Sovereign immunity is not a defense to a constitutional claim, or a claim 
“founded upon” a violation of the Constitution. 

The Illinois Constitution of 1970 abolished sovereign immunity  

“except as the General Assembly may provide by law.” Ill. Const. art. XIII, § 4. The General 

Assembly thereafter enacted the State Lawsuit Immunity Act (“Immunity Act”), 745 ILCS 

5/0.01 et seq. In other words, sovereign immunity may not be invoked as a constitutional 

defense: only as a limitation under a statute. Necessarily, a subordinate or second-order statutory 

defense cannot bar a first-order constitutional claim. The General Assembly does not have the 

power to bar Illinois courts from hearing and deciding claims arising from the State’s invasions 

of constitutional rights. 

The claim in Count II of an unlawful impairment of contract is such a constitutional 

claim. So also is the claim in Count I that the defendants have exceeded the lawful powers of 

their office—by enforcing contracts while vetoing the funding of them. Indeed, plaintiffs contend 

that defendants also acted in excess of their constitutional authority by conducting the public 

business without a budget, as required by Article VIII. For Article VIII requires a budget to be in 

place as a necessary part of the operation of State government. But the Governor repeatedly 

vetoed such bills that put such a budget in place for the course of an entire year. As the Illinois 

Appellate Court pointed out in AFSCME v. Netsch, 216 Ill. App. 3d 566, 569 (1991), there 

comes a point when there is a breakdown of constitutional government and the court should 

intervene. At any rate, defendants do not take issue with this proposition that the business of the 

State has been lawlessly conducted. 

Since plaintiffs have set out valid constitutional claims, a mere statute providing for 

sovereign immunity cannot apply. That is especially true where the Court of Claims has no 

E
L

E
C

T
R

O
N

IC
A

L
LY

 F
IL

E
D

8/
18

/2
01

6 
4:

28
 P

M
8/

18
/2

01
6 

4:
28

 P
M

8/
18

/2
01

6 
4:

28
 P

M
8/

18
/2

01
6 

4:
28

 P
M

20
16

-C
H

-0
61

72
20

16
-C

H
-0

61
72

20
16

-C
H

-0
61

72
20

16
-C

H
-0

61
72

PA
G

E
 1

2 
of

 1
6

I2F SUBMITTED - 1716327926 - AMCCARTHY - 04/19/2017 02:09:17 PM  DOCUMENT ACCEPTED ON: 04/20/2017 11:55:54 AM

2017CH000112



12 
 

authority to provide relief and may not even be willing to hear constitutional claims. Sass v. 

State, 36 Ill. Ct. Cl. 111 (1984). 

B. As constitutional claims, Counts I and II are not “founded upon a contract” 
within the meaning of the Immunity Act. 

Not only is it impossible for the Immunity Act to apply to the constitutional claims, it 

also does not apply to such claims by its own terms. There is no explicit bar to liability for 

breaches of the Illinois Constitution. The defendants rely on the section that bars claims 

“founded upon a contract.” But in the “officer exception” cases, the appellate courts have 

specifically held that the mere existence of a contractual relationship between the State and the 

plaintiffs does not mean that a claim for wrongdoing is “founded upon” that contract. See, e.g., 

Senn Park Nursing Center v. Miller, 118 Ill. App. 3d 733 (1983), aff'd, 104 Ill.2d 169 (1984). In 

that case, nursing centers challenged a change in the method of calculating reported health care 

costs under contracts with the State. The Court held that the claims were not “founded upon” a 

contract but the violation of State administrative rules and regulations. Here plaintiffs are 

alleging a violation not of State administrative rules but of the Illinois Constitution. 

It is unthinkable that a claim for impairment of contract under Article I, section 16, is not 

actionable because it is “founded upon” a contract, for purpose of a statutory defense. This 

would invalidate every claim under the Contracts Clause. Defendants give no coherent rationale 

for how such a result can be possible. Indeed, Defendants seem to acknowledge that a valid 

constitutional claim brings this case out of the realm of a mere contract dispute. See Defs. Br. at 

19 (citing Horwitz-Matthews, Inc. v. City of Chicago, 78 F.3d 1248, 1251 (7th Cir. 1996)). 
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VII. Plaintiffs seek prospective injunctive relief—an injunction to control how the 
individual funding decisions will be made in the coming weeks and months and to ensure 
plaintiffs can restore program at full strength. 

Under Count I, where plaintiffs are invoking the “officer exception,” plaintiffs seek 

prospective injunctive relief only. At the moment, in the next few days or weeks, the defendants 

will consider which if any bills they will pay to keep the plaintiffs “in business.” That is, in the 

next month or two, the directors will be doling out money on criteria that will leave the plaintiff 

agencies crippled and unable to resume programs at full strength. Plaintiffs seek a preliminary 

injunction that is prospective in its aim—to require that defendants in making these individual 

funding decisions over the next few weeks to pay all the bills overdue by 60 days or more.  

Otherwise, without such an order, and with the partial funding now being contemplated, it will 

be impossible for plaintiffs to rehire staff, resume programs at or near full strength. Likewise, 

without such an order, it will be impossible for plaintiffs to do the work that they are 

contractually obligated to do for fiscal year 2017. Indeed, there is a risk that defendants will just 

“rob Peter to pay Paul”—reallocate fiscal year 2017 money authorized in the Stop Gap Budget 

and spend it for obligations in fiscal year 2016. But then plaintiffs have no money to go forward 

with services in fiscal year 2017. In other words, plaintiffs seek prospective or future relief to bar 

the defendants using the Stop Gap Budget as a pretext for doling out so little money that the 

organizational capacities of the plaintiff agencies are ruined beyond repair. Indeed, there is a 

stronger basis for a preliminary injunction to a future irreparable injury loss or downgrading of 

capabilities than in the preliminary injunction upheld by the Illinois Appellate Court in AFSCME 

v. State. 

Furthermore, plaintiffs seek injunctive relief to ensure that all the plaintiff agencies are 

treated equally and fairly in the funding decisions to be made—specifically, that all the agencies 

receive payment for vouchers overdue by 60 days or more. 
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As plaintiffs pointed out, as in cases like Gold v. Ziff Communications, a mandatory 

preliminary injunction is most appropriate when: (1) a condition of rest will inflict irreparable 

injury on plaintiffs; and (2) the parties are already in a pre-existing relationship, with rights and 

duties. 

VIII. The cursory opposition to the motion for preliminary injunction—and the failure to 
deny irreparable injury—justify the grant of Plaintiffs’ motion. 

Defendants do little to question the propriety of a preliminary injunction if plaintiffs have 

stated a claim. Apart from the issue of likelihood of success, the defendants make only passing 

mention of the other criteria. 

Of course there is a legal right in need of protection, and plaintiffs have argued the merits 

of the legal claim. Plaintiffs “need establish only a prima facie case that there is a fair question 

as to the existence of the right claimed and the need for protection.” The Agency, Inc. v. Grove, 

362 Ill. App. 3d 206, 214 (2005) (citing Buzz Barton & Associates, Inc. v. Giannone, 108 Ill. 2d 

373, 382 (1985)). There is also no adequate legal remedy. As shown in Exhibit 3, Director Jean 

Bohnhoff has told the plaintiff agencies with whom she deals that they have no remedy in the 

Court of Claims. Defendants do not really argue otherwise in their brief. Instead, they only 

protest that the Court cannot “speculate” that the Court of Claims will continue to rule as it has in 

the past. 

Significantly, defendants do not dispute the irreparable injury. They state, “Defendants do 

not dispute or underestimate the serious hardships that Plaintiffs and their clients have suffered 

as a result of the State’s budget crisis.” That is, defendants concede the most important element 

in a motion for a preliminary injunction. 

However, the defendants claim that the State will be harmed as well, stating, “Plaintiffs 

requested order would force the Comptroller to stop making other payments that have sufficient 
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appropriations, are directly mandated by the Illinois Constitution or are required by federal law.” 

But defendants put in no evidence that the State could not make the payments in the same way 

that they are paying billions in salaries and wages under AFSCME v. State and other consent 

decrees—namely, by going into debt. The money that plaintiffs seek is a fraction—probably 

under 3 or 4 percent—of the money being paid in salaries to defendants and other State 

employees. There is no attempt to explain why defendants—without appropriations—can spend 

billions on themselves while they nickel and dime the plaintiffs, and nothing in the evidentiary 

record to support the defendants’ claims. 

Finally, if the Defendant Governor is really so concerned about irreparable injury to the 

State, he is always free to allow the General Assembly to enact funding for the existing 

plaintiffs’ contracts, which the General Assembly has on two occasions tried to do, and which 

Governor has unlawfully refused to permit. 

Conclusion 

For all the above reasons, plaintiffs respectfully request that this Court deny the 

defendants’ motion to dismiss under 735 ILCS 5/2-619.1 and grant plaintiffs’ motion for 

preliminary injunction. 

 
Dated: August 18, 2016 Respectfully submitted, 
 
  s/ Sean Morales-Doyle  
  One of Plaintiffs’ Attorneys 
Thomas H. Geoghegan 
Michael P. Persoon 
Sean Morales-Doyle 
Despres, Schwartz & Geoghegan, Ltd. 
77 West Washington Street, Suite 711 
Chicago, Illinois 60602 
(312) 372-2511 
Cook County Attorney #70814 
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SUPREME COURT OF ILLINOIS 
SUPREME COURT BUILDING 

200 East Capitol Avenue 
SPRINGFIELD, ILLINOIS 62701-1721 

CAROLYN TAFT GROSBOLL 
	

FIRST DISTRICT OFFICE 
Clerk of the Court 
	 160 North LaSalle Street, 20th  Floor 

Chicago, Illinois 60601-3103 
(217) 782-2035 
	

(312) 793-1332 
TDD: (217) 524-8132 
	

TDD: (312) 793-6185 

July 17, 2015 

Mr. Brett Emerson Legner 
Assistant Attorney General 
Civil Appeals Division 
100 W. Randolph Street, 12th Floor 
Chicago, IL 60601 

In re: People State of Illinois, et al., appellees, v. Leslie Geissler Munger 
etc., et al., appellants. Appeals, Circuit Courts (Cook and St. Clair). 
No. 119525 

Today the following order was entered in the captioned case: 

Emergency motion by appellee People State of Illinois in case No. 1-15-1877, and 
appellant State of Illinois in case No. 5-15-0277, for direct appeal pursuant to 
Supreme Court Rule 302(b) and other relief Motion Denied. 

Order entered by the Court. 

cc: Clerk of the Appellate Court, First District 
Clerk of the Appellate Court, Fifth District 
Clerk of the Circuit Court of Cook County 
Clerk of the Circuit Court of St. Clair County 
Mr. David C. Gustman 
Mr. Stephen Anthony Yokich 
Mr. Joel Abbott D'Alba 
Ms. Carolyn E. Shapiro 
Alissa Camp 
Michael Woodruff Basil 
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 Caritas Family Solutions, et al. v. 

James Dimas, et al., No. 17 CH 112 

(St. Clair County) 

Ill. Collaboration on Youth., et al. v. 

James Dimas, et al., 16 CH 6172 

(Cook County)  

Plaintiffs 38 of the 44 are also plaintiffs in the 

Cook County case 

 

The claims of the 6 plaintiffs unique to 

the St. Clair County case are identical 

to the claims of the other 38 

 

 

Defendants 6 of the 7 are also defendants in the 

Cook County case 

 

The 7
th

 heads an agency where the only 

contracts with a plaintiff were funded 

only by federal monies 

 

 

Claims Ultra vires conduct (officer suit 

exception to sovereign immunity) [Ct. 

I] 

 

Violation of Article VIII, Section 2 of 

Ill. Const. [Ct. I] 

 

Equal protection violation [Ct. I] 

 

Due process violation [Ct. I] 

 

Impairment of obligation of contracts 

[Cts. II, III, IV, V] 

 

Ultra vires conduct (officer suit 

exception to sovereign immunity) [Ct. 

I] 

 

Violation of Article VIII, Section 2 of 

Ill. Const. [Ct. I] 

 

Equal protection violation [Cts. I, III] 

 

Due process violation [Cts. I, III] 

 

Impairment of obligation of contracts 

[Ct. III] 

 

Violation of separation of powers [Ct. 

III] 
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