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JUSTICE BURKE delivered the judgment of the court, with oplmon
Justices McBride and Howse concurred in the judgment and opinion.
OPINION
. The underlyiné' dispute in this case involves the ongoing state budget impasse betv\feer;
the-legislature and. the Governor. Plaintiffs aire social service or;ganiiaﬁdna that have contracts
with different state agencles to provide various huntan services for the State of Ilhhms in ﬁscal
year 2016.! Durmg the- ﬁscal year 2016, plamtlffs dxd not receive payments on the contracts
desplte prov1d1ng services. The - contracts prov1de that they are’ subject to leglslatJve '
appropnatlons wh1ch were. not-enacted by the begmmng of fiscal year 2016 Plamtlffs ﬁled a’ '
complamt seekmg payment for thelr services desplte the lack of . appropnatlons argmng that
defendants—Govemor Bruce Rauner and ofﬁcers -and. heads of vanous state agenc1es and
departments—were actmg beyond the scope of their legal authonty, unconstltutlonally unpamng

contractual obligations, denymg -equal protection of the laws, and ‘depnvmg them_'of property

'Plaintiffs indicate in their brief on appeal that, of the 98 plaintiffs involved in the case at the circuit court

level, 61 are parties to this appeal. .
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- wrthout due process Defendants moved to dlSIDlSS on grounds that the complamt was barred by

soverergn unmumty and farlure to state a valrd clarm for rehef The C1rcu1t Court of Cook |

o County granted the motron to d1sm1ss Plarntrﬁs now appeal . s
92 - : ,-:'l‘*BACKGRO‘UND
g3 o '. A lentlffs Complamt

. g4
whrch authonzed suﬁﬁcrent appropnatrons to- cover plamtrffs contracts However, Governor'

Rauner vetoed the appropnatlons brll on June 25 2015 The General Assembly passed another

96 Plamtrﬁ‘s 1mt1ally aﬁled -a- two-count - complamt -on: LMay 4,-2016, agamst ‘defendants

- requestmg declaratory and mjunctlve rellef regardrng the State s farlure to pay on the contracts
| Plamtlﬁ's ﬁled a th1rd amended complamt on July 20 2016 Plamtlffs alleged that the -most of
thei cotrcts with dfendants contaned the following clause: |
“This contract is ontingent upon and subject o the availability of_ﬁmdé, The
Sttt s sle opion, mey trmint o sspend tis cotrac, i whol o i
part wrthout penalty or further payment bemg requlred 1f (1) the Illmors

General Assembly or. the federal, fundmg source fails to make an. appropnatlon

-4-
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sufficient for any reason, (2) the Governor decreases the Department’s
funding by reserving some or all of the Department’s appropriat_ion(s)
pursuant to power delegated to the Governor by the Illinois Gene'ral
Assembly, or (3) the Department detehnines, in its sole discretion ’or as .
directed by. the Office of the Governor, that a reductlon 1s necessary or
advisable based upon actual or projected budgeta.ry con51derat10ns Contractor
will be notified in writing of the failure of appropriation- orof a reduction or
decrease.” | | |
Plaintiffs asserted that before and after the .Govemor’s vetoes, | defendant directors
induced plaintiffs to enter into-the contracts for the provision of services. Plainti-ffs alleged that
defendants never invoked the termination -provision" but continued the contracts and it was 'n'ot
feas1ble for plamtlﬂ's to withdraw from the contracts because they would have to give 30 days
notice, would risk never recejving .any payment could potentlally face hablllty to’ the1r service
populatlons, and were obligated to other foundations and ﬁmdmgjsou;ces. l
| In count I, plaintiffs alleged uitra vires -conduct by the-ji"Governorl 'and other"defendaht
agency heads in entermg into, contmumg, and enforcmg the contracts wh11e at the same time
vetoing the appropriations bills that prov1ded fundmg for the contracts Plamtlﬁ‘s sought a
declaration.-that defendants exceeded thelr legal and constitutional authonty, m_]unctlve relief in
the form of payments of vouchers for se1_'v1ces rendered in ﬁscal year 2016,. and psehmmary
injunctive relief requiring defendants.and thez\C_omptroller to immediately pay. plamtlﬂ's for bills
overdue by 90 .days or more. | | | |
In count ﬁ, plaintiffs alleged that defendants’ ‘actions in vetoing thé legislative

appropriation bills, continuing the contracts, enacting Public Act.99:-5:24, and operating the State

.5,
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“'without  a'budget as required by Article VII, 'sectiori 2(b)' ’('.111» 'Const "1:9‘7’0 artVIII §2(b),
defendants have violated the: constltutlonal protectlon agamst the 1mpa1rment of the obhgatlon of
contracts Plaintiffs asserted ‘that - Pubhc Act” 99 524 permltted agencies to7 reallocate money
appropmated for ﬁscal year: 2017 to pay obhgatlons fro/m ﬁscal year 2016 but this was subJect to
‘defendants’ discretion, ~there were msufﬁc1ent"fundsto ‘pay for all obllgatlons incurred in 2016,
and plamtrffs have been unpard for ﬁscal “year: 2017 Plamnffs a]leged that defendants 1mpa1red
both the securlty of payment and the remedy as (l) Pubhc Act 99—524 resulted m a permanent
1mpa1rment regardmg the amounts. due pla1nt1ffs under the contracts and (2) the remedy for—

nonpayment—an actlon in the Court .of Clalms—ls feasrble only where there are -sufficient

approprlatlons of funds from whrch the clarm can - be pard Plamtlffs sought prehmmary and "

Clarms They requested an mjunctlon;barrmg de »dants actlons -requlnng 'payment of vouchers

that were overdue by 90-days ':or_more, and :ensurmg the‘y rec'e1ve‘full.‘payment for ﬁsca.l year“
201 6(rconﬁ;acts. ' | |

_1[“10. ‘ In plaintiffs’ count 'III, they asserted that- Pubhc Act 99 524_yrolated due process and .
equal protectlon ‘because- (l) 1t d1d not guaranty any meamngful payment on- the contracts (2) it
prowded defendants with unchecked drscretlon as’ they were not reqmred t0- treat a.ll clalms
equa]ly in determmmg -whom -to:pay and how much to ‘pay- for contractual servrces already
rendered (3) plaintiffs -have -no opportumty ‘t0° be heard, and (4) the1r contractual nghts and-

- -services-are forfeited without-compensation. - R
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Plaintiffs- sought an injunction ordering the Comptroller to pay the entire sums due

-plaintiffs for fiscal year 2016, regardless of appropriations, and they sought. a preliminary

injunction directing the Comptroller to preserve the status quo by requhing defendants to submit
all vouchers from plaintiffs and to immediately pay all vouchers more than 90 days overdné
regardless of appropriations. Plaintiffs arghed they would suﬂ"er-ineoarabie m]ury because
(1) they used up all available lines of credit and thefr cash reserves, (2) they will have diﬂictﬂty
meeting, payroll, (3) some organizations faced total closure, (4) their financial credit had been
destroyed, (5) plaintiffs .laid off professiona.l staff and closed critical programs, and (6) these
acti‘ons caused the loss of personal networks andnrelationships in the communities plaintiffs
serve. |
Plaintiffs also. filed a motion for a preliminary injunction.
B. Defendants’ Motion to DlSmlSS
. On August~11 2016, defendants ﬁled a combmed motron to dlsrmss pursuant to sectron
2-619.1 of the Code of Civil Procédure- (the’ Code) 735 ILCS 5/2- 619 1'(West" 2014) Defendants
argued the complaint should be dismissed- under sectlon 2-619° (735 [LCS 5/2 619(a)(1) (a)(9)
(West 2014))- because (1) the clmms were ‘barred by sovereign 1mmumty as the clalrns .were
based on contracts. with ‘the ‘state, which fell outs1de the court’s Junsdrctlon (2) the Court of
Claims had exclusrve _]unsdlctlon ‘over plamtlffs clalms and (3) the ¢ ‘officer smt” exceptlon to

soverelgn immunity twas mapphcable as plamtlffs ‘Were attemptmg to enforce a present claim for

'monetary rellef against the State based on: exrstmg contracts and defendants d1d not act ultra

vires in excess of thelr authonty Defendants asserted that the complamt should also be-
dismissed pursuant to sectlon 2-615 of the Code (735 [LCS 5/2-615) (West 2014)) because

(1) the terms of plaintiffs’ contracts provide that they are contingent upon and subject to
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“sufficient enacted appropriations and such lawsuits must befiléd in the Court of Claims; (2) the
-~Appropriations‘£Clause : and--EIlliriois-;-i-law'-:i;preclude fhe -relief sought; (3) there has been ‘no
1mpa1rment of contract as. the stop gap budget” actually prov1ded funding for the contracts and
it .did not-eliminate. a.ny contractual nghts or remedxes avarlable in - the Court of Claims;
(4) plamtlffs were not depnved of due process ‘because. the _contracts were: contmgent .upon
-sufficient- appropnatlons the- legrslatrve process provrded all the process due, and plamtxﬁ's could

pursue therr clalms in the Court of Clalms and (5) plamtrﬁ's equal protecnon clmm must fatl as

there was a ratlonal basrs for not makmg payments for contracts that were conhngent .on

sufﬁclent enacted approprlatlons

—q15

' 'The circui "court ‘held a heanng on xthe motrons on August‘31 2016 The ludge observed

‘ that-“the only way._ﬂ_f really get.] law that 1s'”gomg 10 ; gurde further future cases s: by gettmg

appellate court revrew and the qmckest way to do that is by denymg the plamtrﬂ's all rehef bemg

sought and grantmg the State s motlon to drsmrss based on. soverelgn 1mmumty and the absence

of cucumstances to tngger the exceptlon that would othervuse preclude the absolute bar..of
soverelgn 1mmumty” The court also held that “even in the absence of that, A I certamly think
that the clrcumstances you have 1a1d out have met some “of ‘the elements for prehmmary
mjunctlon, but ultxmately I thmk plamtlffs would not be. able to succeed on thlS case for ‘the

reasons I think articulated -by--the State.” -
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.In an order issued August 31, 2016, the circﬁt court __denied plaintiffs’ motion for a
preliminar_)" injunction and granted defendants’ motion to dismiss, with prejudice. This appeal
followed.

C. Mootness

On appeal, plaintiffs request that this court take judicial notic_e that since the dismissal of

their complaint, ‘defendants have reallocated nearly' all of the funding for the 2017 fiscal year

contracts to pay the outstanding amounts due under the 2016 fiscal year contracfs, except for
interest. Thus, some plaintiffs have received limited, partial, or no fundingv for theu' 2017 fiscal |
year contracts with defendants. Plaintiffs-argue that thlS case is not moot be"ca:ﬁsé;tl'iley are in the
same position of not being paid for fiscal year 2017, the belated paymenfs did not a'ldequat'éfly
compensate them, and injunctive relief is necessary to fully restore plaimiﬂ;’ jprograms.
American Service Insurance Co. v. City of Chfcago‘, 404 Tl. App. 3d 769, ‘731 (2010)
(““ ‘[M]ootness oc‘curs once the plaintiff has secured ‘fwhat he basically sou_ght‘.f * (quoting Hanna |
v. City of Chicago, 382 IlL. App. 3d 672, 677(2008))). 'I;'hey Mer argue that e\:"/en*i"f moot, this

case falls within an exceptiori to the doctrine. of mootness. Defendants agree that this appeal is -

not moot on the assumption that not all plaintiffs have been fully paid the amotihtsrtﬁey claim.

II. ANALYSIS
A. Standard of Review
Pursuant to section 2-619.1 of the Code, a party may _ﬁlg'a combinéd mo}tic_:)"n'to_. dismiss
invoking sections 2615 and 2-619. Dratewska-Zator v Rutherford, 2013 IL App (1:s¢) 122699,
9 13. This court re\;iéws motions to dismiss de névé. Ke&n V. ”W'al-Mar:t Stores, lnc,235 IL. id

351, 361 (2009).
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““The questlon presented by a section 2-615:motion is “whether the: allegatrons of the
complamt, ‘when: taken as true and v1ewed ina llght most favorable to the plamtrff are suﬁ'lc1ent
-fo-state-a cause of actlon upon whrch relief can be granted ‘Turner v. Memorzal Medzcal Center,
233 l]l 2d 494 499 (2009) We con51der only those facts apparent from the face of the

pleadmgs matters of wlnch this court may. take Jud1c1a1 notice, and Judrclal admrssmns in the

~-—record. Pooh-Bah Enterprzses Inc V. County of Cook"232' e 2d 463 473 (2009) Any exh1b1ts

attached to the complamt “are consrdered part of the pleadmg for every purpose # Dratewska-

Zator 2013 IL App (lst) 122699 1l 14 “Mere conclusrons of law 0T facts unsupported by

speclﬁc factua.l allegatlons ina complamt are msufﬁclent to wrthstand a section 2-615 motion to

drsmrss » Ran]ha’t?'BJBP Propernes, Inc 2013 IL App'(ls"t)' 122155 1l 9

. plarnuﬁfs clarm Van Meter W, Darzen Park Dzstr tjif:207 Ill :?2d 359‘-‘1’?

q25

“'nonmovmg party * % Id. at'367-68- (quotmg In re Chzcago Flood nganon, 176 111 24 179 189

- (1997)) Grounds for dlsmrssal mclude “[t]hat the court does not have Junsdrctlon of the sub_]ect 4

IS O N .-,_..,.L e ST I

matter of the actlon” or that there is some “other aﬁirmatlve matter avordmg the legal effect of or.

,defeatmg the clarm »? 735 lLCS 50n- 619(a)(1), (9) (West 2014) -
Addmonally, thrs case mvolves the constructlon of statutory language whrch we review

de novo. People V. Perez 2014 IL 115927 1} 9 We presume that statutes are constltutlonal

Arangold Corp ., Zehnder 204 Ill 2d 142 l46 (2003) In construmg statutory language th1s

~~court’s-“primary objective is to’ -ascertain-and give effect to the legislature’s mt_ent, keeping in

mind that the best and most réliable indicator of that intent is the statutory language itself, given

-10- - -
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its plain and ordinary meaning.” Perez, 2014- IL 115927, 1T9. We also review the .
constitutionality of a statute de novo. Kanerva v. Weems, 2014 IL 115811, § 33 ‘We presume
statutes are constitutional, and the opposing pat'ty be'tars the burden of rebﬁtting this presumption.
American Federation of State, County, & Municipal Employees, Council 31 v. State, 2015 IL
App (1st) 133454, § 19 (AFSCME). We must, whenever reasonably possible, construe a statute
to uphold its constitutidnality. d

On appeal, “this court reviews the judgment,‘ not the reasoning, of the trietJ éouft, and we
may affirm on any grounds in the record, régardleés" of whether the trial court re}igd on tho;se
grounds or whether the trial court’s reasoning was c:;o'rréct.” Cdghlan V. B;.ec:k,_ 2013 IL App (1st)
120891, 9 24. o | |

B. Sovet'eign Imtn'u’nity

The ]]1m01s Constitution of 1970 abohshed the doctrine of soverexgn lmmumty
“ ‘[e]xcept as the General Assembly may provide by law.” » Leetaru v. Board of Trustees of the
University of lllinois, 2015 IL 117485, § 42 (quotmg» 111. Const: 1970, art. XIII, § 4). The General
Assembly revived the doctn'ne in the State Lawsﬁit Immunity _Act-(745 ILCS 5/0.01 et set;.
(West 2012)), which states that, except as prov1ded in the Court of Cla1ms Act (705 ILCS 505/1
et seq. (West 2012)) and other specified statutes, f‘ ‘the State of I.lhnoxs shall not be made a
defendant or party in any court.’ ” Leetaru, 2015 IL 117485, q 42 (quotmg;745 ILCS 5/1 (West_
2012)). B

'_In,tm'n, ‘the Court of Claims Act vests the Coun of Cl'aims'wi'tﬁ*éxclusiivé jurisdiction
over nine enumerated mattet‘s, includin; “[a]ll claims agamst the “State founded ‘upon any
contract entered into with' the State of Illinois” (7(i)5 ILCS '505/8(b)'(West i01‘4)::) and claims

“against the State founded upon any law of the State of Nlinois” (705 ILCS 505/8(a) (West

-11-
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‘2014)) “Based on the clear directives of these statutes, there is no dlspute that clanns agamst the ‘

';state founded -on -a contract must be ﬁled in the Court of Claims.” State Buzldmg Venture v.

.O’Donnell, 239 11L. 2d 151 A161-(2010). - - ¢

Soverelgn 1mmun1ty aims to ‘protect[ ] the State from mterference in 1ts performance of

the functions of government and preserve[] 1ts,control over State coffers.” (Intemal quotation

~marks omitted ) Leetars, 2015 1 17485—;11 4.

:On appea.l plamtlffs contend that soverelgn 1mmumty does not preclude thelr claims

because the Govemor exceeded the powers of h1s ofﬁce in: entenng mto the contracts and

acceptmg plaintiffs’ services while-at the same time vetomg the Genera.l Assembly s budgets that

had appropnated sufﬁc1ent funds for the contracts. Plamtlﬁ's argue that the Govemor could have

Defendants assert that plamtlffs clalm is. barred by soverelgn 1mmumty and the “ofﬁcer

suit” exceptlon does not apply

Whether a su1t is. agamst the State “depends ‘upon the issues :involved-and the- rellef

sought.” (Interna.l quotatlon marks omltted) State.. Buzldmg Venture, 239 1. 2d at 161.This

'determmatlon is not controlled by the forma.l 1dent1ﬁcat10n of the partxes Grey v, Hasbrouck

2015 1L App (lst) 130267, § 24. “There is a recogmzed presumptlon that the State or a

department thereof cannot violate the constltutlon or the laws of the State. [Cltatlon ] Where such

a wolanon takes place, the v101atlon is deemed to be made by a State oﬂicer or the head of a

- department of the State, and such officer or head may / be restramed by proper actxon -instituted by

-12-
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a citizen.” (Internal quotation marks omitted). Id (quoting Herget National Bank of Pekin v.
Kenney, 105 111 2d 405, 411 (1985), quoting Schwing v. Miles, 367 II1. 436, 441-42 tt937)).
“[T]he prohibition against making the State of Illinois a party to a suit cannot be evaded
by makmg an action nominally one against the servants or agents of the State when the real
claim is against the State of Tllinois itself and when the State of ]]1mors is the party vrtally
mterested » (Internal quotatlon marks om1tted) Healy v. Vaupel, 133 Ill 2d 295 308 (1990)

Moreover, if the State “w111 be.d1rect1y and adversely affected by the _]udgment or-decree' makmg:;

| the: State ‘the ‘teal. party ‘against whom- relief is. sought the Slllt is agamst the State ? (I_nternal |

quotatron marks omrtted ) Herget 105 Ill. 2d at 408 09

The “ofﬁcer suit”™ exceptlon to soverelgn 1mmun1ty app11es “when a state oﬁicer performs
illégally or purports to act under an unconstttuttonal act or under authonty wh1ch he does not
ha » Leetaru, 2015 IL 117485, §46. “In such mstances, the suit is-not agamst the State i
[Citation.] The exception is based on the -presumptlon‘that ‘the State, or-a department thereof
will-not, and. does not, vrolate the constltutlon and laws of the State but that such vrolatJon, 1f it
occurs, is by a State ofﬁcer or the head of a department of the State, and such oﬂicer or head
may be restramed by proper acnon mstltuted by a clnzen S (Internal quotatlon marks omrtted)
Illzno:s County Treasurers  Ass’ nv. Hamer, 2014 IL App (4th) 1302869 1{ 41 (quotmg PHL
Inc v. Pullman Bank & Trust Co 216 1. 2d 250 261 (2005)) “Where the plamtlﬂ' is not
attemptmg to enforce a present c1a1m agamst the State but rather seeks to en_]om the defendant
from“taking ° actJons m excess of h1s delegated authonty, and in vrolatron of ‘the plamuff’s' :
protectable legal int'erests,‘t_he suit does* not contravene the nnmunity"prOhibi’tion;”'Grey,‘ 2015 L
App (1st) 130267, 9 25'(ciﬁné ‘Bio-Medicdl Labor&tdries, Inc. v. T rainor, 68-'111. 2d 540, 548

1977)).

13-
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-4 36 ~That said, “not every legal wrong > will trigger'the ofﬁcer suit exceptlon such as where

the conduct “amounts to a simple breach of contract,~ or where an ofﬁclal exerclsed the

»authonty delegated to him or her erroneously » Leetaru 2015 IL 117485, 9 47. “The exceptlon is

mmed mstead at s1tuatlons where the ofﬁclal is not domg the busmess wh1ch the sovereign has

empowered h1m or her to do oris domg it in a way which the law forbids. " 1d

137 . Wlth these pnnc1p1es in mmd ‘we-examine: plamtlﬁ's cla1ms Plamtlffs complamt alleges
that the State farled to fulﬁll its obhgatlons under the .contracts in. falhng o, pay the amounts
owed for the .ser\qces, ,pr_owded,t.that._.defend,ants,_,acted»outsld:e-.-theu ;:authonty,.and;._t_hat several -
constitutional violations thus occurred. Plaintiffs argue.that defendants have acted in an ultra
vzres manner because they conducted state operatlons w1thout a budget, entered into and

contmued contracts w1thout appropnatlons, and vetoed appropnatlon bills. that would -‘have

prowded fundmg

738 Under art1c1e VIII sectlon 2 of the Ilhn01s Constltutlon, the Govemor must submlt a o

proposed budget not to exceed estlmated avallable ﬁmds_'_“[t]he Governor shall prepare and
' S‘}b.mlt.:“.’, ~the"§}enera1.As‘sentbly f**_‘a S_tate budget t:or t_._he ensumg fiscal year. “.‘*"f Proposed
expenditures shall not exceed funds est'i‘_'xnat"ed"toube available for the fiscal year as shown in the
budget? . Const. 1970, st VI §2), A VI secion 2 frhes provides it h
General Assembly “shall finake .approprtaﬁons fforqa-ll \expenditures-«of public funds:by‘the State.
Appropriations tbr a ﬁscal year sha]] not exceed funds esttrnﬁatedby the éeneral‘As;sembly to be
available during,.that ye'ar.gﬁ Ill; Const 1979 art VIII, § 2(b). ’I"'he:General Assenibiy.may enact
laws by b111 through the concutrence of a majonty of each house. IIl. Const. 1970 -art. IV, § 8.
Pursuant to artlcle IV,-section 9, the -Governor-has the constltutlonal -power -to -veto-bills passed

by the General Assembly. “If the Governor does not approve the bill, he shall veto it by returning

-14 -
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it with his objections to the house in which it originated. -Any bill not so returned by the
Govemor within 60 calendar days after it is presented to him shall become law.” Ill. Const. 1970,
art. IV, § 9(b). The Governor’s veto power extends to appropriation bills. 1l1. Const. 1970, art.

IV, §9(d). With regard to appropriations, article IV, section 9(d), specifically prO\?rides that the

" Governor has the authority to

' “reduee' or veto any item of appropdaﬁods in a bill pfesented to him. Portions

'of abill not’-i"édimbd or vetoed shall becorhe law. An item t/eto_ed '..shla_ll be
‘re"t‘ufne'd to the house in 'which it ongmated and may become law in the same
manner as a,v_etoed bill.” Ill. Const. 1970; art. IV, § 9(d)

The General Assémbly may overcome a veto by a three-fifths \'"/ote'f L. Const. 1.970, art.
IV, § 9(c).

Considering the eonstitutional provisioris set't'orth”above plamtlffs’ contedtion of ultra
vires conduct is w1thout merit. The Govemor was not obltgated to approve any or all portlons of
appropnatlons bills by the General Assembly Indeed both the Govemor and the General
Assembly are constltutlonally constramed to propose or pass budgets and appropnatlons that do
not" exceed estlmated avallable funds I, Const 1970 art VIH § 2(a) (b) The General
Assembly 'S eXercise- “ofi 1ts leglslatlve authonty cannot be compelled and our courts do not “pass"
on a purely pohtlca.l questlon ” Daly v. County of- Madzson, 378 Ill 357 362 (1941) And as
stated, the’ Governor has the autho_nty to veto bllls‘_passed by the General Assembly, mcludmg
appropriations bills. II1. Const. 1970, art. IV, § 9. Williams v.-Kerner, 30 11l 3d 11, 13-14 (1963)
(Go’verhor acts'in a legislative capacity when considering bills, and redlstnctmg bill is w1th1n

Governor’s legislative veto power). The Geneéral Assembly has

-15- .
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“drscretron to determme ‘the amount whlch( should be approprrated for any ..
partlcular obJect The Govemor as, the chref executlve of the State 1s grven “
; -the nght to approve or drsapprove of the action of the legrslature in makmg T
) such an approprratron He mayﬂ drsapprove of 1t for the reason . that in his

Judgment :n0. appropnatlon should be made for - such a purpose .or for the

~reason” that the: amount appropnated 1s too large or for any other reason

SRR S A SN SR A B

Defendants assert thrs case amounts to srmple breach of contract actlon and Joseph

Constructzon Co V. Board of T rustees of Governors State Umverszly is helpful to our analysrs In

that case the plamtrff asserted that the clarms were not breach of contract clarms but were .
mstead equltable clarms seekmg mJunctlve and declaratory rehef Joseph Constructzon Co v.
Board of Trustees of Govemors State Umverszty, 2012 115 App (3d) 110379 1[ 46 The plamtrff
alleged that 1t submrtted its; request for fmal payment of the ‘amounts due ‘under: the terms of 1ts
contract withthe defendant state university-and that the defendant ‘acted outsrde the scope of its

authonty by fallmg to honor the terms ‘of the agreement in. arbltranly wrthholdmg the funds The
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plaintiff requested an order prohibiting the defendan't from withholding funds and declaring that
the plaintiff had performed the contract and was entitled to the amount due under the contract. ld

947. The 'court held that the plaintiff essentially alleged breach of contract as the_entire action
was premised upon the contract and fell within the exclusive jurfsdiction of the Court of Claims.

Id. § 50. Despite the plainﬁﬁ ] assertion that the defendant acted outside the scope of authority in
dispersing funds to ano_tlher contractor, the prospective injunctive relief exception to the doctrine

of ‘sovereign'immunity did not apply. Id' 1 52. The court held that “when the grayamen.of the
complamt is breach of contract, a prayer for injunhctive rehef is nothrng more than a. thmly
drsgursed breach of conn'act action.” (Intemal quotatlon marks omitted.) Id.  48. In determmmg_
whether soverelgn 1mmumty apphes “substance takes precedent over. form ? (Intemal quotatron .
marks omltted ) Id )| 50 Although “artful pleadmgs can allow any plamtlﬁ' to suggest that a state
employee acts outmde the scope of l]JS or her employment when dlsbursmg funds to thch the '
plamtrff feels entrtled[ s]uch skilled pleadmgs however are simply not suﬂicrent to defeat the_
Court of Clarms _]u.nsdrctron " Id 1] 52. “When the state employee allegedly breaches a duty that
arises solely by v1rtue of hrs state employment soverelgn rmmumty wﬂl bar in c1rcu1t court an
action that is founded on that breach ? (Internal quotatlon marks omltted ) Id.

The grava.men of plaintiffs’ claims was defendants farlure to pay the amounts due under
the conh_'acts. Thls is in essence a breach o_f contract ‘claim, which- falls w1th1n_ the: exclusive
jurlsdjcﬁon of the Court-of Claims. Id. 1{ 50; Stafe Buildihg l;'enture 239 111, 2d at 164-65.
Consrstent w1th that, the contracts mvolved here contamed a clause provrdmg that 1t is wrthm
defendants drscretron to termmate or: suspend the contracts and that the contracts were__
contmgent on sufﬁclent appropnatlons by the General Assembly Plamtrffs contentlon that '

defendant _agency heads acted in excess of the1r authonty in. entermg ‘into and continuing

-17-
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contracts_When' there_were_no _appropriations _did-not_constitute -ultravires-conduct -as the

contracts themselves were expressly contingent on the availability of sufficierit appropriated

“funds: The failure 6f that contingericy, i.e., Sufficient appropriations, did riot render defendants’

conduct unconstitutional or'rinlaWﬁil_; it 1s simply a condition or contingency of theacontr_acts that

did not materialize. 'This 'mnﬁn'gency is consistent with casé law and other statutory law. See

~State Comptroller Act (15 ILCS 405/9(c) (West 2014) (barnng expendrture of state funds absent

an appropnatlon) Addmonally, plamtlffs represented that theu- contracts were attached to thexr“

complamt in comphance w1th secuon 2 606 (735 ILCS 5/2 606 (West 2014)) whrch requlres

such attachment for “a clalm *%* foundéd upon a wntten mstrument » Accordmgly, their clalms

- are “founded upon any con'aact entered into w1th the State » (705 ILCS 505/8(b) (W est 2014))

.la.mtlffs oncede that defendants have ot ;aken any" -tlon agamst any plamtlffs thh

fundmg oblrgahons"from other orgamzatrons andrfear of never: recemng payment at a]l or losmg

fundmg altogether if they ceased perfonmng There is no ment to plamtlffs contentlon that,

essentlally, by not mvokmg the d1scret10nary clause in thelr contracts related to termmatlon,

defendants have acted ultra vires. 5.2

2Plaintiffs suggest that defendants’ actions would amount to fraud or unfair business practices in

A_entermg and continuing the comracts while vetoing their funding. To the extent that: plamtlﬂ‘s .argument
could-be construed, to allege ‘that sovereign ‘immunity should not' apply because deféndants committed a

tort in continuing the contracts, we observe that the Court of Claims also has exclusive Junsdlctron over
cases :sounding-in tort! ‘agaifist the State. 705 ILCS. 505/8(d) (West 2014). “If one could. defeat sovereign

immuinity ‘by -simple : referénce to a, tort, . there would be no_such ‘thing as ‘sovereign -immuaity. to-tort

' respec tof en forcing _or.compellmg_therr performance—under—thetcontracts —Indeed plamtlﬁ's -

actions.” Jackson v. Alverez, 358 Ill. App. 3d 555, 561 (2005). The veto power and authority to:enter.into

“icontracts were normal and official functions of state employment, and the relief sought would éssentially

“operate to control the. actlons of-the State or sub_|ect it to liability.”.Currie v. Lao, 14811l 2d 151, 158
(1992)). See Carmody .- Thompson, 2012 IL App (4th) 120202, 1920-37. (tortious mterference with

--contract -and-other-forts-barred -by "sovereign’ immunity" where termination letter “drafted by’ defendant
_assistant dean did-not show :malicious intent, duty was not.owed:to -plaintiff mdependently of -state

. ot - 18 -
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The relief requested by plaintiffs further supports our conclusion. Plaintiffs -contend on
appeal that their claims are not barred_by sovereign immunit’y'vbecause they are seeking only
prospective injunctive relief. Their complaint and other arguments belie this assertlon. It is true
that plaintiffs’ complaint requests injunctive relief. HoweVer plaintiffs also sought payment on
vouchers for services rendered in ﬁscal year 2016 and for any bills overdue by. 90 days or more.
Their complamt sought a court order requlnng defendants to pay 1mmed1ately the amounts they

claimed were owed under therr ‘contracts desprte the lack of appropnatlons Thus, plamtlﬁ's are

seekmg payment for services already provxded in relatlon to contracts with the’ State whlch are

already in ex1stence, regardless of whether there are sufﬁclent appropnatlons for those payments

“A pa.rty seekmg a monetary judgment agamst an agency payable out of state funds must

brmg its actlon in. the Cou.rt ‘of Claims.” Meyer v. Department of Publzc Axd 392 Ill App 3d 31
35 (2009) (c1t1ng James v. Mzms 316 1. App 3d 1179 (2000)) See State Butldmg Venture 239

Ill 2d at 162-65 (declaratory Judgment action barred by soverergn 1mmumty, and “ofﬁcer sm ”

'exceptlon d1d not apply where complamt sought to resolve renewal rlghts under lease wrth the

State and alleged damage from defendant’s mterpretatlon of lease and costs and fees and thus

v

constltuted a present cla1m founded ona contract wrth the state) PHL Inc 216 Ill 2d at 263-64

(breach of contract cla1m to compel defendant’s treasurer to close on buy-sell agreements
allegmg that treasurer was actmg in excess of lawful authorlty, was. barred by soverelgn
1mmumty and nothmg forbade treasurer from followmg legal advxce of Attomey General)
Plamtlffs assert that they may seek rellef in the circuit. court even absent an approprlatlon
for therr contracts where .a government ofﬁclal faxlslto carry out the oﬂiclal busmess he is

ernpowered todooris carrymg out that duty in an unconstltutlonal or 1llegal manner While we

employment, Judgment for plamtlff would. control actlons of the State and sub]ect 1t to llablllty, and
actions pertained to matters ordinarily within dean’s ro]e)

-19-
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acknowledge this general prmclple as stated by our supreme court in Leetaru, 2015°'IL 117485 )

1[ 47 the present case 1s dlsttngmshable rom the cases clted by plamtlffs

}

court found that both a statute proh1b1t1ng cost of hvmg mcreases for 3ud1c1al salanes and the

‘Governor S reductron veto wh1ch removed fundmg for a oost of llvmg mcrease vrolated the
constltutlonal provrslon proh1b1t1ng the drmmrshment of Judrcral salanes because the cost of

llvmg mcreases “had already vested The court held that it would not vrolate —the separatron of

P powers and 1t had authonty to order payment and compel the Comptroller to pay, desplte lack of

a SpeCl.ﬁc legrslatlve appropnatron, pursuant to the mherent nght of the courts to order payment

‘_M_.-of _)udtctal salanes wh1ch the state was requlred by our: constltutlon to make - Id af 3 15. .

" to: pay stzpends in the amount requzred by statute vzolates the constztutwn In thrs hmlted

150

“.'prohlbrtron agamst decreasmg an elected ofﬁcer s salary dunng hlS or her term of oﬁicc The T
.court re11ed on the Jud1c1ary s duty to construe the constttutlon and carry out jud.ICla.l functrons in

" --iﬁndmg that 1t was wnhm 1ts power to compel payment of the statutory strpends “when the fazlure

clrcumstance a court order compelhng payment w1thout appropnatlon is not prohrblted by the

Aseparatlon -of - powers doctrme but necessary to ensure comphance wrth constltutronal

A requlrements ? (Empha315 in ongmal )Id 1[ 29

In contrast to these cases, plamtlﬁ's here cannot point to a speclﬁc constltuttonal or
statutory provision that either specifically pr'ohibits defendants’ acti_ons, or that: specifically

[

2.
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requires an appropriation for plaintiffs’ benefit and would compel payment despite the
Governor’s veto. There is no statutory mandate. They also do not contend that the Governor did
not follow proper veto procedures as set forth in the constitution. See Russell v. Blagojev’iclt, 367
Ill. App. 3d 530, 532-38 (2006) (denial of colst of :living increase to State’s Attorney was not
unconstitutional as there was no constitutional prohibition to the diminishment of the State’s
Attomey’s salary, and ordering the Comptroller to make the paymen_ts vyould override the
General Assembly without a constitutional mandate):. | o
C The Appropriations Clause | ;

Defendants argue that, even assummg that sovereign imm'unity-does- ‘not apply and the

circuit court has Junsdrctton over plaintiffs’ clarms payment on the contracts 1s precluded by the

appropnatrons and separatron of powers clauses of the Illinois Constrtutlon in the absence of any

. enacted, sufﬁc1ent appropnatlons by General Assembly Addrtronally, they assert that the terms

of the contracts themselves—the contmgency provrsron—and the State. Comptroller Act proh1b1t
payment.

The appropnatlons clause in the Illinois Const1tutlon prov1des m relevant part: “The

General Assembly by law sha.ll make appropnahons for all expendltures of pubhc funds by the

State.” Ill. Const. 1970, art. VIII, § 2(b). “An appropnatlon mvolves the settmg apart from pubhc
revenue a certam sum of money fora spec1ﬁc ob_| ect ” (Intemal quotatron marks omltted) State
V. Amerzcan Federation of State, County & Munzczpal Employees Counczl 31 2016 IL 118422
942 (State 12 AFSCME) “The power to appropnate for the expendrture of pubhc funds is vested
exclus1vely in the General Assembly, no. other bra.nch of govemment holds such power ”1d.

“In the state budget-makmg process *** although the Governor is 4

constitutionally redujred to set forth in his proposed budget ‘the estimated

-21-
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) balance ~of funds avmlable for appropnatlon (. Const 1970, _art VIH

§ 2(a)), and statutonly requlred to set forth ‘the amounts recommended **¥ to

ILCS 20/50-5(a) (West 2014)), the -General Assembly alone has the authonty

to make any such appropnatnons (1L Const 1970, art. VIII, §2(5)) ol

Any attempts to expend state funds wrthout leglslatlve appropnatlon ‘raise serious

) separatlon of powers problems e Hamer 2014 IL App (4th) 130286 1[ 12 (quotmg McDunn V.
Wzllzams, 156 Ill 2d 288 308 (1993)), Amerzcan Federatzon of State Coumy & Mumczpal

Employees V. Netsch 216 I]l App 3d 566 568 (1991) (same)

e ,;t::’-I"fhe_;State1Comptroller:Act,.’as:citedibyidefendants;--pro\'iide's in-pertinent part: -

156

LT —»—-avarlabletomcur the obhgatlon orto: mak'wthe expendlture of pubhc funds Ifim: B

he determmes that unencumbered approprratrons or- other obhgatlonal ‘or
»A»'-expendlture -authonty—are»=not-ava11able~'-from’wh1ch to mcur"the obhgatlon or

- make the- expendlture the Comptroller shall refuse to draw a warrant » 15 -

P B e aen T —_

ILCS 405/9(c) (West 2014)

[U]nder general prmclples of contract law, statutes and laws in exrstence at the time a

‘contract is executed are consrdered part of the contract, and [i]t is presumed that partles contract
""wlth"lmowledge of the exrstmg law.” (Intefnal quotation marks omitted). State v. AFSCME, 2016

IL118422,953. o o
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Courts have found that the Comptroller may not issue payments where there are no
appropnatlons against which warrants may be drawn See Russell, 367 11l. App. 3d 530 (where
former State’s Attorney failed to show clear duty or authonzatron by Comptroller to pay cost of
living adjustment and General Assembly had made no appropriation, attorney was not entitled to
mandamus relief); Board of Trustees of Community College District No.'508 V. Burrzs, 118 IlL.
2d 465, 468, 478-79 (l987) (comptroller properly rjefused. college’s claims for disbursement of
funds for veterans® scholarship program where governor reduced ftmdirig'for the scholarship and
the General Assembly did not override the llne-item veto, resu‘lting in 'insuﬁ'rc'ient‘ appropriations,
noting that the legislature ' and govemor _intende'd for the funding to be :'reduced' by such actions
and disbursement would violate:separation of powers docuine);,PeopIe' ex rel. Board of Trustees
of the University of Illinois v. Barrett, 382 I11. 321 (1943) (no- mandamus rehef avmlable where
audltor had no duty to issue warrants for payments from State when it was. not clearly shown that
proper, appropnatlons had been made for such warrants where appropnatlons for umversrty drd
not contam items for additional services performed by a professor and employee under spec1a1
deslgnatlon) . | |

In State v. AFSCME 2016 IL 118422 1]1[ 47- 50 our’ supreme court held that wage
increases called for by a collectlve bargammg agreement between state employees and the State

of Illmors were subJect to the constrtutlonal appropnatlon power and the i increases therefore ..

'could not be 1mplemented absent a correspondmg appropnatlon by:the General Assembly The

~appropnatron contmgency was 1mphed in the collecnve bargammg agreement at issue by vutue,

of a specific statute in, .the I]hnors Public Labor Relatlons Act (5 ILCS 315/1 et seq. (West'.
2014)). State v. AFSCME, 2016 IL 118422 147 (c1t1ng Pub. Act 85- 1032 §2 (eﬁ' July 1,

1998)). In prior. agreements, it had.been an express provision of the contract. Id §49. The

-3
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R ﬁ____asupreme .court held _thatthe. collectlve bargammg. agreement was ~not~rendered meanmgless - .
desp1te bemg subject to the appropnatlon power of the General Assembly Id 1] 50. It recogmzed |

the’ d.tfference between’ collectlve bargammg in the pubhc versus pnvate sectors m that “public
employee unions, as a part of their collectrve-bargammg dut1es ‘must often engage in-political
activities in order to achieve -what most pnvate sector unions are able to achleve solely at the
bargalmng table (Intemal quotatlon marks omltted) Id Umons bargamed wrth state agencles" '
“w1th the knowledge that any agreement reached wrll be.: aﬁ'ected by the General Assembly 'S

appropnatlon power » Id 11 51 Thus, the court held that the General Assembly s appropnatron

authonty was “an mherent feature of collectlve bargarmng in the pubhc sector ? Id The Pubhc

Labor Relatlons Act ‘was.in: effect before the collect1ve barémmg aéreement was formed and 1t

---was therefore consrdered: art of the contract T4 53 = =

S q] 59 _.__-__Thesupreme court . declslon in: State s AFSCAE controls the present case'and d1ctates @ o

_ .s1m11ar result Plamtlffs here seek payment for semces prowded pursuantio the1r contracts wrth—-«m {

_ithe State desplte lack of enacted appropnatlons uwhere the- contracts “were - expressly contmgent

on appropnattons Plamttﬂ's do not- contend that they were unaware of such prowsrons

i S Rl TITTITIITTL T 4

- _AConsrstent wrth the _supreme court’s holdmg in. State v.. AFSCME these contractual obllgatlons

_are subject to the . constltutrona.l appropnatlons power -and .cannot. be satlsﬁed wrthout proper
:appropnatrons “ — | |

1 60 Plaintiffs assert that it -would not lnterffer_e ‘with legislative authority to 'mal:(e

appropriations if this court ordered defendants to_‘-p'ay the contracts prospectively:‘on» a tim__ely

"basis given the “constitutional ‘issues ‘at play. Although the court has recogmzed limited

exceptions to the appropriations clause, they are not applicable here. SeeTIorgensen, 211 1L 2d

286 (discussed supra 9 48). The Jorgensen court distinguished Burris on ground_s that the court

-24-
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was providing the Comptroller with authorization. to draw warrants by court order “issued

‘pursuant to the inherent right of the courts to order payment of judicial salaries which the state

was required by our constitution to make, a situation not presented or addressed by Burris. The
distinction is critical.” Id. at 315. Compelling the Comptroller to draw warrants in éurri& “would
have created -separation of powers problems.” Id. ~IIn contrast, the Jorée'nse'n court held tlrat
compelling the ,Comptrolier to"draw warrants _f_or;the cost of living increase was “necessary to
prevent the ..separation,of poyvere doetr'ine"from beiné violated.” Id Under artiele V1, section 14,
of the Illinois- Constltutron, ‘udges “shall. reeeive salaries prov:id.ed=by.~ law’ a.nd' ‘[a]ll salaries

and such _expenses as may be prov1ded by ‘law shall be pald by the State %% (Emphasrs in

: zongmal)..ld. at 314 (quotu_rg 1. __Const.-l_970,‘art. NI,§ 14).: The:court held'f;that where:an action

is compelled by. the constrtutron, ‘so much money as is necessary to. obey the command may be

disbursed wrthout any exphcrt appropnatlon R (quotmg Antle V. Tuchbretter 414 L. 571,

581 (1953)).

In the: present case, we have no mherent nght to order payment on plamtlﬁ"s ‘contracts,

.,unlrke the protection of _]udrcral salaries . prov1ded for in. our. constltutron Moreover the”

appropnatrons contmgency was specrﬁcally set.forth:as an- exphcrt contractual provrsron which

:states that the contract was ¢ contmgent upon and sub]ect to. the avarlabrlrty of funds The State, at

'..1ts sole optlon, may termmate or.suspend this contract in -whole or: in part, w1thout penalty or

further_ payment being requrred’_’ if the General Assembly; or federal government fails to make an
appropriaﬁon,’the Governor decreases a-;.departrnent’:s' :fundin'g"_by.f.:reseryingsome or all of it, or -
the department or Gove.rnor. determines -that a reduction is: required ‘or-. 'advie.ab__lebased on

i

budgetary factors.

25-
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intent. Thompson v. Gordon, 241 Ill, 2d 428, 44143 (2011). We:construe contractual language

~ asa -whole, and we “‘will fiot"interpret a contraCt in -a Tanner-that would nullify or render

| prov1srons meamngless or in-a way that is contrary to the plain and obvious meamng of the

language used.” Id. at 442. “We must;mterpret a contract to -beconsrstent with the law:and public
policy of this state:” Enterpri Leasing Co: of S. Loui v. Hardin, 2011 1L App (35) 100201,
= Accordingly,'-:we"rnustfégiVe effect to ethe 'appropriation contingencyzidtat_is'e:-of 'the contracts
at issue here. In so holdmg, we are: not makmg a ﬁndmg that, as plamtrﬂ's accuse, there ‘was “no

otherwxse—precluded.;; ather, we ‘are g

9 64

] -defendants “farled” to termrnate the contracts However, the contmgency_clause does not prohrblt;

w:_contract at all” 20 & that any llabrhty on- part of - defendants for services rendered by plamtrffs is
¥ - _f"ithe contmgency'

_clause Plarntlffs argue ithat. the contracts- do-not- allow defendants to- block the ﬁmdmg and-that—— -

the Governor from exercrsmg h1s veto powers or. requne h1m to use-a. hne-ltem veto'to’ preserve ‘

"approprratrons specrﬁcally for the contracts Further it appears from the record avarlable that

defendants have nelther attempted to terminate.or. to enforce the contracts agamst plamtlﬂ's The

terminate the contracts if- sufﬁcrent fundmg ‘was unavarlable Indeed, the record 1nd1cates that
defendants do not want to cancel the -contracts at issue, and the Govemor and the General

Assembly are-attempting to resolve the budget issues, as is evident by the passage of Public Act

~799-524, which provided some funding for the contracts at issue.

D. Impairment of Contract Claim

-26-
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Plaintiffs assert that defendants have unlawfully impaired the obligation of contracts
because Public Act 99-524 made payment less secure and provided for only partral funding of
contracts for fiscal years 2016 and 2017. They contend that the failure to have a budget
constituted an impairment of contract. They assert that Public Act 99-524 itself constltutes an

unlawful mpajrment of contract because it cuts obligations to pay the agreed-upon contractual

amounts and it impairs the. legal 'remedy": available  to plaintiffs':. Plaintiﬁ's argue that the

Governor’s veto of appropriation bills also 1mpa1red the State’s -obligations and constrtuted a

taking of a contractual right that the General Assembly had approved

Defendants assert that the 1mpa1rment of ;_-'contracts protectron_ doés not i'mposeﬂ an
affirmative 'duty« to -fulfill . all contractual obhgatlons'~ and it does not applyf here because-
(l)plaintiﬁ's’ co'ntracts‘cont'a.ined ':express appropriation- "continigenCi‘e's’,- @ pla.mtrffs’ claims are
for a»breach of - contract, not‘the unconstitutional enactment of '-a-:-laW*' that 1mpa1rs contractual
obhgatlons, 3) Pubhc Act 99-524 drd not take away any exrstmg contractual nghts or ‘remedies;
and (4) the remedy- for impairment of contracts ‘would be mvahdatron of the law, - not
enforcement of the contra.ctual _rights.

“The contracts’ CIause‘ provides ‘that states '?canno't pass' ‘laws that impair the obli'g'ation ol'

contracts.” AFSCME; 2015 IL App (1st) 133454 1]44 (c1t1ng U S. Const art. I, § 10, and 11. |

Const., art. 1, § 16). “A statute wolates the contracts clauses of the state and federa.l constltutlons

when it operates asa substantral 1mpa1rment of a contractual relatronshrp » Id “All contracts are
subject to the pohce power of the state . and, as a’ result, the state- may mfrmge on‘a person s
contractual rights i in order to. safeguard the mterests of its people ” Id. Whether a law 1mpa1rs the
obligation of a contract depends on “(1) whether there isa contractual relatlonshrp, (2) whether

the law at issue 1mpa1rs that relatlonshlp, 3) whether the impairment | is substantial; and 4

-27 -
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whether the law serves an 1mportant publrc purpose.” Id Where one.of- the parhes to. a. contract is - -

.\‘ h

~the State a hrgher level of scrutmy is 1mposed Id

Plamtrffs argue that the farlure of the govemment to pass a budget was a breach of article

VII sectlon 2(b) _of the I]hnors Constl_tutron (the General Assembly “by law sha]l make

appropriations. forall expendrtures of public funds. by the State, Appropnatlons for a fiscal - year .

‘shall not exceed the ﬁmds estlmated to be avarlable durmg the ﬁscal year”) and ﬂ]lS m 1tse1f 1

constltuted an 1mpa1rment of contracts

RN T I N OV [P

We dxsagree The 1rnpa1rment of contracts clause provrdes that’ “[n]o LLLE law 1mpamng o

the obhgatlon of contracts wns shall be passed > 1. Const art 1, § 16 The farlure to pass a law

that 1s the absence of 2 law here de .not Aamount to an - mfrmgement on the obhgatlon of

'-:at the time -a contract A8 - made becomes . partrof it.. The constrtutronal,rprowsron denymg the

h m,power to pass any law unpamng the obhga'uon of a contract has reference only to ‘a statute

'-enacted aﬁer the makmg of a contract ? People V. Oﬂman 353 111 427 430 (1933) 'lhere ismo

. mlmdrcatlon that plamtrffs entered mto .any-contracts at.a trme when budget appropnatlons were -

11 70

fully mplace h

As drscussed the contracts at issue contamed a clause prov1d1ng that they were subJect to

legrslatlve appropnatrons The plamtlﬁ's do not contend that they were unaware of such

‘prov1s10ns. “This contractual, cont_mgency ‘was also consistent with the law, _.namely, the

appropriations ‘¢lause, "State “Lawsnit Immunity Act, Court of Claims ‘Act, ‘and the State

- Comptroller Act.

R cx DB - S
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In that regard, we are guided by our supreme court’s decision m State v. AFSCME, 2016
IL 118422, § 52. The court held that, under the terms of the contract and the 'iaw, a wage increa_se
in a collective bargaining agreement was always contingent on legislative funding and therefore
“failure of that contingency to occur cannot ‘impair’ AFSCME’s agreement with the State.” Id,
The legislative appropriation contingency need not be explicit in order\to avoid :violating the
contracts clause because “ *
considered part of the contract,” and ‘[i]t is presumed that parties contract with kn'or'avledge of the
existing -lav.v'.’.”- Id..1[ 53 (quoting Braye v. “Are_her-Dahiels=Midland Co.i;f 175 11.°2d 201, 217
(1997)). As such, section 21. of the Illinois Public Labor Rel_ations Act was part ef the collective

ba.rg’aihi_hgagr‘eementas it was in effect before the agreement was foMedl"'Ici'-Failﬁre to provide

~ sufficient appropriations would not ‘constitute inlpairment of a:contract; rather, it W_otrld merely
constitute a “failure of that contingency.” Id. § 52. This did not create Uncertainty in"the State’s

contractual obligations: “We relterate that this case involves a pa.rtlcular contract a'multiyear

collective bargammg agreement Whether other state contracts w1th dlﬁ'erent prowsrons and

different controlling law could also be subject to leglslatlve appropnatron "w1thout o_ﬁ'endmg the

contracts clause is not before us.” Id. ] 54. .

Similarly; like the un’ionsl.bargaining-in State v.. AFSCME, -plaintiﬁ"é here would have
been aware that in contractmg ‘with the State fundmg could be aﬁ'ected by the General
Assembly s appropnatlons demsmns ‘As the supreme court stated the contractual obhgatlons
“were always contmgent -on legislative funding,” and therefore fa.ﬂure of that contmgency to
oceur cannot impair the parties” contracts. Id. q 52. The failure of the appropnatlons contmgency

here did not amount to an unconstitutional 1mpa1rment-ofplamt1ffs contracts.

-29-
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524, whlch, 1romcally, was meant to provrde at least some appropnatlons for the contractual

: ,‘:*'-obhgatlons.: at .1ssue;’Pub11c:-Act 99-524='prov1dedv~appropr1atlons for ﬁscal .year 2017 -contracts

w1th the 0pt10n to reallocate those ﬁmds to pay ﬁscal .year 2016 obhgatrons whrch 1s ‘'what has

‘ occm'red.-.Although Public-Act 99-524 ,drdn_ot.provrde full fundmg of 'all_.contracts, there is:no

o mdrcatlon that the law actually altered any prowsron of or otherwrse unpatred plamuffs

o contracts Plamuffs do not allege that the law contamed any provrsron that actually canceled any

amounts owed under the contracts that remain outstandmg after the appropnauons are. apphed or

changed therr terms. Plamtlffs contentlon may ‘state a breach of contract: clarm but th1s does not -

174

hether the State 1s 1mmune from berng sued by an ammeved Darty on

e

" that-contract.? sJ_Groves‘& Sons Co. v State,m93 11l 24 397, 404, (1982), overruled inparton .

other grounds Rossettz Contractmg Co V. Court of Clazms 109 Ill 2d 72 (1985)

Plamtrffs contend that the1r remedles under the contracts have been 1mpa1red because

_ under the State Lawsmt Immumty Act therr remedy for nonpayment 1s only m the Court of

' ~Cla1ms and the Court of Clalms has a pollcy of paymg clarms only out of appropnated funds.

However tlns was the case regardless of the. passage of Public Act 99 524 Pubhc Act 99-524
has not altered therr remedy or the obhgatlons under the cotracts: If anythmg, it has 1mproved
'~the1r posrtlon by prov1dmg at least some appropnatrons o ‘Although it cannot be sued without its

‘consent,“the state, when~making a coiitract with ‘an”individual, is -liable' for "'a‘bre"a'ch“ of its

agreement in like manner as-an individual contractor. ‘And while it may'refuse to respond in

-=30 - ;

Plalntlffs argue that their- contracts_wereﬂunconstrtutlonally 1mpa1red by Pubhc Act-99--

o _ amount. 0.an unconstltutronal 1mpa1rment of contracts The contracts clause prohrblts subsequent
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damages, and leave a claimant’ without any remedy, as it may refuse to pay its bonds, the

‘obligation remains.’ * S.J. Groves & Sons Co., 93 Tll. 2d at 404-05 (quoting (72 Am. Jur. 2d

States, T erritortes, and Dependencies § 88 (1974)). “[T]he absence of a remedy that would be
available to a contracting party in instituting a suit m the circuit eourts»does not demonstrate that
the State is not bound by its contracts. The contractual obligation remains; it. is the remedy for
any recovery on a claim that is limited.” Id. at 405. |

Plaintiffs argue that the Fifth District:‘ coneluded:'in an unpublished order Am’ericdn
Federation of State, County, .and Municipal Employees Counczl 31 v.-State, 2015 IL App (5th)
150277-U, § 31 (AFSCME v. State), that the failure to appropnate funds to pay State employees ‘
salaries constituted an unlawfu.l-rmparrment of contract. “[C]rt_atlon to an-‘unpubhshed order in
this court lacks precedential value as Illinois Supreme t:_orrrt-Rgle.-23(e)(1) (eff. July 1, 2011)

expressly provides that ‘[a]n order entered under *** this rule is not precedential and may not be

 cited by any party.’” In re Commitment oﬁ;Eields,- 2012 IL App (1st):1 12191, ] 76. Moreover,

the Fifth District case involved an entir'ely diﬂ'erent‘procedilral posture-from the present case. It
solely mvolved a request for .declaratory and m]unctlve rehef AFSCME . State 2015 IL App
(5th) 150277-U 2. The Flﬁh District was tasked w1th determmmg whether the circuit: court

abused its discretion in 1ssu1ng a temporary restrmmng order (TRO) requlnng the State to pay,

ahsent appr_op_nathns, sal_ar_r_es A_of State employees .required ..to‘w_ork. Id q 19. The primary

cOnsideration on appeal was -whether to | p'reserve :'the status q'ao until a hearihg regarding: a
prehmmary mjunctlon could be held where the case mvolved an “extremely t1me-sens1t1ve
matter” glven a loommg deadlme for i 1ssu1ng and processmg paychecks Id At 18 Accordmgly, .
the Fifth Drstnct s analysrs focused on whether the party had a protectable right and would suﬂ‘er

irreparable harm, whether there was an adequate remedy at law, the hkehhood of success on the

-31-,
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ments ‘and ‘balancing the. eqmtres Id. §20. The Flfth Dlstnct observed thatJt was-not deciding - -

996

g7

the “case on .the- ments Id 533, Slgmﬁcantly, the Frﬁh Dlstrrct relled heavrly on State v.

Amerzcan Federatzon of State County *& Mumctpal Employees Counczl 31, 2014 IL App (1st)

130262 However that case was subsequently reversed by our supreme court. State v. AFSCME,

2016 1L 118422,
R ’;"E';"Equal'Protecﬁoﬁ3'

Plamtlffs contend that they have the ‘same: nght 10 payment, desplte lack of leglslanve

| appropnatlons as the state employees under the temporary restrarmng order upheld by the. Frfth

District in the unpubllshed order in AFSCME V. State 2015 IL App (5th) 150277-U They assert

that they are. not bemg pa1d whrle «other groups contmue 10 be pa1d desplte the ongomg budget ’

‘—"'d lack of a: proper appropnatrons brllrbecause lamuﬁ's serve a polrtrcally unpopular

and powerless group .,. P S e

Defendants counter that nlarntrft‘s are merelynattemptmg _to~convert~therr—breach—of

179

contract clarm mto an equal protectron cla1m Defendants assert there s a ratlonal basrs for-the

conduct anid plamtlffs have not shown that they are sumlarly s1tuated to persons bemg paid

wrthout an. appropnatlon Further the two. separate court. proceedlngs are not. comparable -and

plamtlffs have not a.lleged that the state:courts demed them equal protectlon

The constltutlonal guarantee “of equal protectron requues ‘the govemment to treat

' srmrlarly srtuated mdrvrduals ina srmrlar manner AFSCME 2015 IL App (lst) 133454 1 30.

The federal and state equal protectron clauses are apphed in the same way Id When nelther a

fundamental tight nor a suspect class is at issue, the deferential rational basis .test apphes; the

*Defendants assert in a footnote that plaintiffs waived or failed to appeal their equal protectron and due
process-claims,-although defendants- address-both-claims in their response brief. We note that plaintiffs discussed
these claims to. some- degree in thelr opening brief and responded to defendants’ arguments in plaintiffs’ reply brief.

-32-
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statute “must bear a rational relationship to a legitimate legislative purpose and cannot be
arbitrary or unreasonable.” Id. “Under rational basis review of a classification for purposes of
disparate treatment, the law is presumed to be constitutional, and _the state is not required to

actually articulate the law’s purpose or produce "evidence, to sustain the rationality of the

classification. [Citation.] Instead, there is a weighty burden on the challenger, who must [negate)]

. every.basis which might support the law because it should be uphéfd if there is any reasonably

conceivable. set of facts supporting the. classification.” Id. 132. “Even ‘a:"showing of animus is
iﬂsuf_ﬁcient where there is.an otherwise legitimate state purpos€ and a rational basis- for its
implementation.” Id. § 37..

.. We find that plaintiffs have failed to state-a valid claim for violaﬁon of their equal

protection rights. They have not “negat[ed] every 'bas_is which. might support the law,” and there

are -certainly ration/alr reasons for the State to assure appropriationsdo not optShip=»évajlable
revenues. When social or economic legislation is cha]léngeq,' "ithq' rational basis ‘t_est;. ai)_pli_é’s; -and
“courts will not Tiﬂvali_d._ate legislation .which is six’nply"deemed‘ﬁnvvisé: ormartfully =draw;;”
Millér v.:Illinoi's Deparnneﬁt.of Public Aid, 94 Tll. A'pp.' 3d 11y 19 (198 l_');(c'i'tipg: bm_‘ted'Stat‘és
RR Retirerﬁent -Board v. Fritz, 449 U.S. 166, 173"'-"674 (1980))'.~"S:‘o.ldng asthe daSéiﬁéatiOh has
“some reasonéble basis, it does not oﬁ'end ,the‘:i .cops%titutiog _simply becalis:e't'he .plé;siﬁcaﬁon :is
not made with mathgmafical‘_.nic;ety or.bé__caﬁSe in practice it results in é;q#;e' 'mégiuality. The
problems '_lof_‘ -goverlnmgnt,;a.rg practlcal _-ones and_ may Justlfy, if ;.nbt _reqﬁiré, rogéh__

accommodations.” Id, at 19-20 (citing D?zndr,idgé v.' Williams, 397 U.S. 471, 485 (1970)).

" “Where any plausible.féqsons for the ngiﬂatﬁ_;g’s actio;i_can_'_ be discerned, this court’s inquiry

ends.” Id. at 20. See Metropolitan Alliance of Police v. lllinois State Labor Relations Board, 299

| I1l. App. 3d 377 (1998) (conservation of state resources provides rational basis).

-33-.
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781 _ “:Here, in the mrdst of the.ongoing: budget unpasse the: legrslature and the Govemor agreed S

‘Plamtlffs have not- shown that they are 51m11arly s1tuated to groups who recelved full fundmg, if

any, based on federa.l law mandate or due to.the requirements of the Tllinois C Constitution.

q 82 -~ Wealso find no disparate treatrnent between 'pla.intiffs andt-the”»state employee plaintiffs in

‘""AFSCAIE V. ‘State,ﬁ 2015 IL App (Sth) 150277-U As noted thlS unpubhshed order is not

- precedentla.l Further the state employees in. that case. are bemg pa.ld pursuant to a temporary

: restrarmng order Qs procedura.l posture very. d1st1nct from the motlon to d1smrss at issiie®in- thrs

.....

case, and the Flﬁh Dlstnct case mvolved union contracts In d1st1nct10n, the present case mvolves

Pubhc Act 99-524 =inc addmontto the plamtu‘ifs contracts contammg the- contmgency clause

;;_n___t 1s no 1mpa1rment of. contract for fallure to -pay- amounts*m the collectwe bargarmng agreement-—- e

treatment cannotkbe attnbuted:l to mtentronal dlscrlmmatlon.but;ls .mstead;the resulnt“o-f two -
separate court..proceedmgs _un_:separate .cases. before c1rcu1t courts~m -‘deferent countles and
iffrent panels of the ppellate ot o
) ‘H 83 . S e “ F. Due Process
E 1I‘§4 - Plamttffs assertthatthe faﬂure“toappropnate ’su'fﬁcier'it'ﬁinds for their contracts ‘d'eprli'ved
them of a property right without due process because there is .n_o_legally principied rationale in
determmmgthe priority 'of payme‘nt o _ |
185 “Defendants contend that plamtlﬂs failed to a.llege the depnvatlon ofa property interest or

denial of ¢ any process due and the remedy they seek is s not available fora due process wolatlon

34
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“The government cannot deprive a person of life, 11berty, or property wmhout due process
of law.” AFSCME, 2015 IL App (1st) 133454, 1113 (citing U. S. Const., amend. XIV and Ill.
Const. 1970, art. I, § 2). “Procedural due process requires that when a con‘stltutlonal nght is at

stake, the person whose right is at issue is entitled to notice and a meaningful opportunity to be

~ heard.” Id. “The due process guarantee considers economic legislation under the same ‘rational

basis’ standard, which requires that the legislation in question bear a reasonable relationship to a

public interest and that the means adopted are. reasonable in accornplishingf that public

objective.” McLean v. Department of Revenue of State of Illinois, 184 111. 2d 341, 354 (1998).

Here, as previously discussed at length, supra, the contracts were exphcltly sub]ect to
appropna'aons, and therefore failure of this contingency could not depnve them of a property
right. Further, even assuming plaintiffs had a property interest in re_celvm'g payments under their
contracts, the legjslative process of making appropriations proyides thr:rn wrthall the process
they are due. Even if refusal to pay on the contractsi constituted a breach of contract, this would
not also transform into a deprivation of due -pro'cess. Plaihtiffs have a procgd'ure‘ availakrle to them
by which they could pursue their rights, i.e., an action in the Court of Claims. "

IIL. CONCLUSION |

For the reasons stated, we affirm the circuit court’s dismissal of plaintiffs’ third amended

complaint. |

N

Affirmed.
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